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Joun G. Goese.s er Au v. Joseph M. Breer er au. 
4 

A religious association, assuming the name of the ‘ Seperatist Society of Zoar,”’ being unin- 
corporated, can not hold property in the name thus assumed. 

Nor can the directors end their successors in office, appointed by the society, hold it, as the 
law recognizes in them no succession. 

But the conveyance of land to an individual and his heirs, for the use of the society, consti- 
tutes him the trustee, and the members the cestui que trusts. 

Where land has been paid for by the proceeds of the joint labor of a community, each indi- 
vidual, unless the contrary be made to appear, will be presumed to have an equal interest 
in the land. 

Under such circumstances, the cestui que trusts may enter into a legal and binding contract 
among themselves, to relinquish their individual interests in the trust, for a common in- 
terest in the whole property, so long as they shall remain members of the association, 
relinquishing for themselves and their heirs all right beyond that limitation, to the prop- 
erty, and also all claim for their labor, they receiving during their membership, under the 
distribution of agencies appointed by themselves, provision | for their support, of clothing 
and in every ot other particular. 

Such an agreement does not require the solemnities of a grant, but is a declaration of trust, 
which being in writing is valid. 

The members of the society reserve to themselves the power to alter the contract at discre- 
tion, and through its agents to sell the property, and also to admit new members on the 
terms of the original association ; under such conditions, the contract is not void, as estab- 
lishing a perpetuity. 

Its continuance depends on future voluntary contracts, and not om any principle in the orig- 
inal instrument. 

A court of equity may not decree a forfeiture. 

It will relieve against a penalty, but not against stipulated damages. 

Nor will a court of chancery give relief against the bona fide contract of a party, entered 
into for a valuable consideration. 


Vou. II. ‘w. s. No. 9. 46 * 
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Mr. Justice McLean delivered the opinion of the court. The 
complainants, in “this case, claim to be tenants in common in a 
large property in Zoar, purchased by a religious society called 
“Seperatists,” of which their ancestor was amember. From the 
facts stated in the pleading and evidence, it appears that in 1807 
the society having suffered much persecution at Ball, in the king- 
dom of Wirtemburg, Germany, emigrated to the United States. 
They arrived at Philadelphia, in a destitute condition, where 
pecuniary aid was afforded them by the friend Quakers of Lon- 
don and Philadelphia. Whilst there, the society purchased five 
thousand five hundred acres of land from one Godfrey Hager, on 
credit, situated in Ohio, to which the charity received enabled 
them to go, and on which they settled, calling the place Zoar. 
The purchase was made by Bimeler, one of the defendants, who 
took the title in his own name, holding the land as he has tni- 
formly declared, in trust for the society. 

At this time the association seems not to have contemplated a 
community of property. The land was paid for by the proceeds 
of the united labor of the society. 

On the 15th of April, 1819, the society entered into articles of 
association, prefaced by the following preamble.: “The under- 
signed members of the society of Seperatists of Zoar, have, from 
a true Christian love towards God and their fellow-men, found 
themselves convinced and induced to unite themselves according 
to the Christian Apostolic sense, under the following rules through 
a communion of property; and they do hereby determine and 
declare that from the day of this date, the following rules shall be 
valid and in effect.” 

1. “Each and every member does hereby renounce all and 
every right of ownership, of their present and future movable 
and immovable property ; and leave the same to the disposition 
of the directors of the society elected by themselves.” 

2. “ The society elects out of its own members, their directors 
and managers, who shall conduct the general business transac- 
tions, and exercise the general duties of the society. They there- 
fore take possession of all the active and passive property of all 
the members, whose duty it shall be at the same time to provide 
for them ; and said directors are further bound to give an account 
to the society of all their business transactions.” 

The other articles relate to the duties of the members of the 
society, the adjustment of difficulties which may arise among 
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them, and an agreement that backsliding members can not, either 
for property brought in, nor for their labor in the society, demand 
any compensation or restitution,” except under the order of a 
majority of the society. 

These articles were subscribed by the members of the society 
generally, and among them is found the name of John Goesele, 
senior, the ancestor of the complainants. Under this association, 
the society prospered, made extensive improvements, paid for its 
lands first purchased, bought other tracts and paid for them, and 
secured in a high degree the comforts of life. No change was 
made in the above articles until the 18th of March, 1824. Under 
the most solemn appeal to the Trinity the society then declares : 

“ We the undersigned, inhabitants of Zoar and its vicinity, etc., 
being fully,persuaded and intending to give more full satisfaction 
to our consciences, in the fulfillment of the duties of Christianity 
and to plant, establish, and confirm the spirit of love as the bond 
of peace and union for ourselves and posterity forever, as a safe 
foundation of social order, do seek and desire, out of pure Chris- 
tian love and persuasion, to unite our several personal interests, 
into one common interest, and, if possible, to avoid and prevent 
law suits and contensions, or otherwise to settle and arbitrate 
them under the following rules, in order to avoid the disagreeable 
_ and costly course of the law, as much as possible. Therefore, we 

unite and bind ourselves by and through the common and social 
contract under the name and title of “The Seperatist Society of 
Zoar,” and we agree and bind ourselves, and promise each to the 
other and all together, that we will strictly hold to, observe, and 
support all the following rules and regulations. New articles, 
amendments, or alterations, in favor of the above expressed in- 
tentions, to be made with the consent of the members. 


ARTICLE I. 


“We, the undersigned members of the second class of the 
society of Seperatists, declare, through this first article, the entire 
renunciation and resignation of all our property of all and every 
dimension, form, and shape, present and future, movable and im- 
movable or both, for ourselves and our posterity, with all and 
every right of ownership, titles, claims, and privileges, to the 
aforesaid society of Seperatists, with the express condition, that, 
from the date of the subscription of each member, such property 
shall be forever, and consequently also after the death of such 
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member or members, remain the property of the said Seperatist 
society.” 

Directors were to be elected by the society, who were au- 
thorized to take all the property of the individual members and 
of the society into their disposition, and to hold and manage the 
same expressly for the general benetit of the society, according to 
the prescriptions of the articles. They shall have power to trade, 
to purchase, and to sell, to conclude contracts and dissolve them 
again, to give orders if all of them agree, with the consent of the 
cashier, who was to be elected by the society. They were “to 
appoint agents and to conduct the entire provision of all and 
every member in boarding, clothing, and other necessaries of life, 
in such proportion as the situation, time, and circumstances may 
require.” And the members bound themselves to obey the orders 
and regulations of the directors and their agents. The children, 
of the members during their minority, were to be subject to the 
control of the directors, but without the votes of a majority of the 
society, they can not bind apprentices out of the association. 

The directors are required to take charge of inheritances of de- 
ceased members as universal heirs, in the name of the society ; 
to investigate and settle disputes among the members, an appeal 
being allowed to a board of arbitrators, which was to be elected 
and to consist of from one to three persons. The arbitrators 
were bound to observe the economy of the society and give orders 
and instructions, to investigate accounts and plans which may 
have been made by the directors and their agents. All transac- 
tions, exceeding in amount fifty dollars, to be valid, required the 
sanction of the board of arbitration. This board had also the 
power to excommunicate arbitrary and refractory members, and 
to deprive them of all future enjoyments of the society. 

New members were to be admitted, being of full age, having 
been approved of by the directors and board of arbitration, by a 
vote of two-thirds of the society. And on condition that they 
should resign all their property to the society, as had been done 
by the original members. Directors and arbitrators were to be 
elected as often as shall be deemed necessary by the seciety. 
“The highest power shall be and remain forever in the hands 
and disposition of the society, who reserves the right at pleasure 
to remove and to establish officers, or to place others in their 
stead; in short, to make any alteration which may be deemed 
best.” ‘The cashier was bound to keep all the funds of the 
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association, and to apply all moneys which may come to his 
hands, by the orders of the directors and arbitrators to the benefit 
of the society—to pay its debts and to liquidate its general 
wants.” 

And it is agreed that individual demands by backsliding mem- 
bers, or such as have been excommunicated, whether such de- 
mands may be for goods, or other effects, or for services rendered 
to the society, are abolished and abrogated by the members for 
themselves and their posterity. These articles are declared to be 
confirmatory of those of 1819, and extending to a more detailed 
explanation. The name of Goesele, the complainants’ ancestor, 
was also subscribed to the above articles, with the other members, 
generally, of the society. 

On the 6th of February, 1832, an act of the legislature of Ohio 
was passed, incorporating Joseph M. Bimeler and others, by the 
name of “The Society of Seperatists of Zoar,” with perpetual 
succession, with power to hold property, purchase and sell, pass 
by-laws, etc. And afterwards on the 21st of February, 1846, an 
amendatory act was passed, modifying a restriction on the income 
of the society from one to ten thousand dollars. In pursuance of 
the power given, a constitution was adopted by the society, and 
other acts conformably to the law were done under it. 

There is satisfactory proof that the complainants are the heirs 
at law of John Goesele, as represented in their bill, who came to 
this country as a member of the Seperatist society, and who con- 
tinued a member until his death in 1827. It also is shown that 
the lands purchased were paid for with the proceeds of the labor 
of the suciety ; consequently all who contributed, by their labor, to 
these payments, have an interest in the lands, unless such inter- 
est has been relinquished or abandoned. If such right remain 
and descended to the complainants, the court would presume 
that the individual claims of the members were equal, unless the 
contrary were clearly shown. 

There was some evidence that Goesele, in Germany, was con- 
sidered a man of wealth; and that his real estate was worth a 
large sum. Some of the witnesses state that his property was 
sold, and from which an inference is drawn that Bimeler received 
the money. But no facts are proved which authorize this conclu- 
sion. On the contrary, it appears that the only money paid for 
the lands shortly after their arrival at Zoar, was a pittance which 
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some of them had saved of the eighteen dollars which they had 
each received, as a charity, in Philadelphia. 

The legal questions in this case principally arise out of the 
articles of 1819 and of 1824. The latter articles include, sub- 
stantially, those of the former, with some additional provisions 
and a more detailed regulation, in regard to the general govern- 
ment of the society. The right set up in the defense must rest 
on those articles, as the act of incorporation was not passed until 
several years after the death of Goesele. 

Against the validity of the defense, two grounds are assumed 
by the complainants’ counsel. First, it is objected that there is 
no grantee; and, secondly, that if there were a grantee, the grant 
would be void as a perpetuity. 

That the lands were purchased by Bimeler for the society, were 
paid for by it, and are now held in trust by him, is not contro- 
verted. The fee is in ‘him, and the members of the society are 
the cestui que trusts. 

It must be admitted that an unincorporated community can 
not, in its aggregate capacity, take lands in grant; nor can its 
directors and their successors in office take them, as the law, un- 
der such circumstances, recognizes no succession. A valid grant 
to such a community, can only be made to-the individuals com- 
posing it, or to an individual and his heirs, in trust for its use. 

The articles of association constitute a declaration of trust, 
which Bimeler, the trustee, recognizes as binding upon him, 
though he did not sign either of the articles. This declaration 
did not require the formalities of a grant; it was in writing, and 
the application of the trust being distinctly stated, it was not 
affected by the statute of frauds and perjuries. The members of 
the society agree with each other that their property of every de- 
scription should be held and used as a common fund for their 
general benefit, and they appointed certain agents to manage 
their concerns and provide for their support. It is true, they 
welinquished to the society their entire property, but this was 
done, that, as a community, they might enjoy the benefits of the 
whole. The agencies which they established relieved the mem- 
bers generally from personal care, but the sum of their enjoyment 
‘was not lessened. 

The want of capacity in the society, as such, to take by grant, 
does not invelidate this procedure. The agreement was that the 
equitable individual right to the trust should be relinquished for a 
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common right with the other members, to the entire property. In 
effect, it was constituting a universal partnership, known to the 
common-law, and which is not in violation of any of its princi- 
ples. The members of the society, in their own language, “ unite 
and bind themselves by and through this common and social con- 
tract, under the name and title of the “Seperatist Society of 
Zoar,’ and they agree and bind themselves and promise each to 
the other and all together, that they will strictly hold to, observe, 
and support all the following rules and regulations,” etc. The 
name of the society was used as a designation of the whole body, 
the same as the assumed name of a firm to designate its partners. 
Individuality of ownership of the property then possessed by the 
members of the association was abolished, and also future acqui- 
sitions, for the common right of an interest in the whole. This 
common right was limited to the members of the association, 
consequently those who left it, or were expelled, forfeited such 
right. This was a condition voluntarily adopted in the articles of 
association, and there is no evidence showing unfairness, decep- 
tion, or fraud in the agreement. And the members emphatically 
declare, that “the officers shall be elected and established by a 
majority of the votes; consequently the highest power shall be 
and remain forever in the hands and disposition of the society, 
who does hereby reserve the right, at pleasure to remove and to 
establish officers, or to place others in their stead; in short, to 
make any alteration which may be deemed best.” 

It would be a novel condition in a grant, that the grantor 
should exercise a discretionary power over the thing granted, and 
enjoy all the benefits resulting from it. But, it would not be more 
novel, than that one or more individuals should make a grant to 
themselves. And if this be a grant, what other character can be 
given to it? The relinquishment of individual right, present and 
future, was to the society—in other words, to themselves—a giv- 
ing up and surrendering an individual interest in a part of the 
property, for a common interest in the whole of it. By this 
arrangement, the members of the association were placed on an 
equality, as to their interests in the property, and their enjoyment 
of it. Their minutest wants were alike provided for, through the 
agencies established; and this was the consideration on which 
the contract was founded. That, in the absence of all fraud and 
unfairness, this was a bona fide and a legal contract, can not be 
doubted. An important part of this contract was, that the prop- 
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erty thus surrendered should belong only to the members of the 
association ; consequently the heirs of the members could not 
claim an interest in the property as heirs, but only as members. 
Against such a disposition of property, I know of no principle of 
law or morals. Any individual has the power to divest himself 
of his property, real, and personal, for a valuable consideration. 

But it is said if the articles be considered a contract, a court of 
chancery would not decree a specific execution of it. And refer- 
ence is made to the personal services to be rendered by the 
members and the guardianship of their children in a state of 
minority. And it is also contended that a court of chancery will 
never decree a forfeiture. 

The form in which the question is put is no test of the princi- 
ple. Admit that a contract for personal services will not be spe- 
cifically decreed, as there is an adequate remedy at law; yet it 
does not follow that an individual who has performed labor, 
under a bona fide contract for a fixed compensation, may invoke 
the aid of a court of chancery to pay him again for the same ser- 
vices. And, this, too without any allegation or proof of fraud in 
the contract. Chancery may not technically decree a forfeiture, 
but no court of chancery will give relief to an individual, against 
his own contract, entered into in good faith, without mistake, and 
for a valuable consideration. It will give relief against a mere 
penalty, but not against a sum named as stipulated damages. 
Goesele and the other members, when they relinquished their 
individual property for a common interest in the whole, and ap- 
pointed agents to manage the concern, expressly agreed to 
receive as a consideration for their property and labor, a support 
for themselves and their families, including clothing and every 
other provision necessary for their comfort. The acquisitions 
would necessarily increase their comforts, by enlarging their 
means of subsistence; but the property was only to be enjoyed 
while they continued members. This was the substance of the 
contract, fairly entered into and ratified under the most solemn 
sanctions, after five years’ experience. There was no grantor or 
assignee, and none was necessary. It was a partnership agree- 
ment among themselves, and was binding upon each individual 
who entered into it. 

If there be no principle of law opposed to such a community of 
property, it must be held valid, on the rules which apply to part- 
nerships. There are no moral considerations opposed to it. In 
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adopting it, the Seperatist society followed the example found in 
the early history of the Apostles, and which received an awful 
sanction of heaven. 

But it is said, that this association contemplates an enjoyment 
of the property in perpetuity, that those who shall become mem- 
bers of it, through all time shall enjoy it, and that this the law 
will not permit. 

The common-law is said to abhor perpetuities. The strong 
national feeling in England against the entailment of estates, as 
being inconsistent with the free enjoyment of property, influenced 
the courts to establish the rule that no conveyance should be 
valid, by executory devise or otherwise, which did not vest in 
twenty-one years after the termination of lives then in being. 
And this is an established principle of the common-law, modified 
so as to extend to the fraction of a year beyond twenty-one, to 
embrace the case of a posthumous child. 

The title is vested in Bimeler and his heirs without limitation 
upon its face; but the use is in the members of the society, pres- 
ent and future, so long as they shall remain members; with 
power in the directors generally, to sell or purchase property, for 
the use of the society; and this regulation, if not changed, may 
be perpetual. The persons through all time, who shall become 
members of the society, are to participate in the trust, and this is 
supposed to violate the above rule of law against perpetuities. 

It must be observed that the title vested in the trustee from the 
date of the deed; and the common use, in the society, as fully 
when the articles were agreed to, as was contemplated at any 
future period. It is true, that the association could only be per- 
petuated by the admission of new members. But such admission 
is not obligatory on the society. An applicant to become a 
member must first apply to the directors, who bring his case be- 
fore the board of arbitration, and if he pass their examination, he 
can only be admitted by a vote of two-thirds of the society. If 
admitted, it must be on the condition that he shall relinquish his 
individual property to the members of the association, and with 
them enjoy a common benefit in the whole. This is matter of 
contract at the time, as it was at the formation of the society. 
The perpetuity then is not created by the first contract, but de- 
pends upon subsequent contracts, which may or may not be 
entered into. No right is derived or can be claimed under the 


articles of association, until the individual shall have complied 
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with the conditions of his admission. He then becomes a part- 
ner in the association and is subjected to the original articles, 
not from any intrinsic force in them, but because he has adopted 
them by contract. Here is the origin of his right and of his obli- 
gation, and the question may well be asked, Is this a perpetuity ? 
If it be a perpetuity, it is a perpetuity that can extend beyond 
lives in being, only by voluntary contracts. And where are the 
fetters of such a perpetuity ? 

But the most decisive objection against this assumed perpe- 
tuity is, that the cestui que trusts, in agreeing that their interest 
in the entire property should be common, reserved to themselves 
the right “to make any alteration,” in the articles of association, 
“which may be deemed best.” Can a perpetuity be subject to 
the exercise of such a power? A perpetuity must appear upon 
the face of a grant or will. It may depend upon a contingency, 
as the birth of a child, after the limitation allowed; but there can 
be no uncertainty, as to the event on which the right is to attach. 
And this is made certain by the instrument which creates the 
estate. 

This association, in principle, does not differ from any other 
partnership, where the members create the capital by giving up 
their property to the concern, living upon their profits, applying 
their surplus to an increase of capital, and receiving new mein- 
bers on the terms of the original association. This if carried out 
may endure for many generations, but it is not a perpetuity, 
which the law prohibits. The enjoyment of the right, on condi- 
tion of continued membership, has no necessary connection with 
a perpetuity. Ifthe condition be broken by a member, it depends 
upon the individuals and the society whether he shall be restored 
or not. 

There is no line of succession marked out by this association, 
no postponement beyond the time limited by law, when the right 
shall vest, no family aggrandizement contemplated, no fetters im- 
posed upon the enjoyment of the common property, except the 
consent of the society and that the applicant shall come in on 
equal terms with other members. 

The society is peculiar in its organization. Its members seem 
to have been influenced by a high sense of religious duty—and 
they evince a determination to reach “a better inheritance.” 

The attempt made to impeach the character of Bimeler, by 
taking the title to the real estate in his own name, and in the 
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management of the general concerns of the society, is not, in my 
judgment, sustained by the evidence; much less is the imputa- 
tion against him of immoral conduct sustained. No one ac- 
quainted with the imperfections of our nature could expect, from 
an association like that of Zoar, for any great length of time, an 
entirely harmonious action. Dissatisfactions under such a sys- 
tem will more or less arise from the contributions of labor 
required, or the distribution of the fruits of such labor. The 
jealousy of the human heart often finds sources of discontent in 
the ordinary intercourse of life. Words are misconstrued, a look 
or an act is misunderstood, and many other things are considered 
as evidence of neglect or intentional offense, when the person 
charged is entirely innocent of the motive attributed to him. And 
not unfrequently are such sentiments cherished by persons who 
are influenced by the base or unworthy motives, which they at- 
tribute to others. This is generally the conduct of narrow minds, 
and it may sometimes be found in persons of more enlarged 
capacity. There is nothing in the evidence, conducing to im- 
peach the conduct of Bimeler, that may not be accounted for on 
the above principles. 

Upon a deliberate consideration of this case, | am brought to 
the conclusion, that the complainants are not entitled to relief 
against the contract of their ancestor, entered into bona fide and 
for a valuable consideration. For the reasons stated, I think the 
agreement entered into by the members, giving up their individ- 
ual interest in the property for a common interest in the whole of 
it, so long as they shall remain members, is not void in law; and 
consequently the bill of the complainants must be dismissed. 

Messrs. Guotson and Quin, for complainants. 

Messrs. T. Ewine and H. Sransery, for defendants. 





NUISANCES. 


The extent of the civil liability of those who engage in the ex- 
ercise of useful trades in cities, which by police regulations are 
declared nuisances: as butchering, glue factories, etc., is dis- 
cussed in Waggoner v. Jermaine, 3 Denio N. Y. R. 306; 4 Denio 
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BEFORE HON. R. 8. HART, PRESIDENT JUDGE OF THE 20TH 
JUDICIAL CIRCUIT, MONTGOMERY COUNTY. 


[REPORTED BY EB. JEFFORDS.] 


Tue Strate or Ounso ex. rEt., Jonn Taytor v. Davw Nisawrirz. 
Haseas Corpus. 


Held. As a general rule in case of a separation between husband and wife, the father will be 
entitled to the custody of his infant children—but this right may be defeated by his bad 
character, moral unfitness, or infancy, delicacy, or, peculiar necessities that the children 
should be with the mother, or, by the husband’s wrongfully driving his wife from his 
roof. 

If a wife desert her husband without grave cause, she will not be entitled to the custody of 
her children. 

Where husband and wife are living apart, the wife having the possession of the children, if 
she can show reasonable grounds for her departure, and if the child be of very tender 
years, her possession will not be disturbed. The causes for a separation need not be such as 
would entitle her to a divorce. 

Where the husband has the child, although of tender years, if well cared for, his possession 
will not be disturbed, unless the necessities of the child and its interest demand a change 
of custody. 

The court will not change the custody of a child from one parent to the other, except where 
its neeeseities clearly demand it, or, where one or the other of the parties has obtained the 
custody by fraud, force, or stratagem. 

The court will not lightly sanction the conduct of a wife in abandoning her husband, or 
justify her in the abduction of his children. 


This was a habeas corpus to obtain the custody of a male 
child, between two and three years of age, the father and mother 
living apart. They had lived together about three years harmo- 
niously, so far as the proof showed, on the farm of the husband’s 
father, some fifty or a hundred yards from his house. On the 
11th of September, 1850, the husband coming in from his work 
in the field, not finding his morning meal prepared, broke out in 
abusive language against his wife; told her she was lazy, and 
could leave, he could do without her. She made no angry reply. 
The wife, without seeing her husband again, packed up her 
trunk, and a small bundle of clothes, and about eleven o’clock of 
the same day, took the bundle in her hand, and her child on her 
arm and sought her paternal roof. The next day the husband 
procured an interview with her at her father’s house, which re- 
sulted in her returning at the end of the fourth day, and remain- 
ing until the 6th of October ensuing. One witness testified, that 
during this time the husband’s treatment was unkind, that *he 
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quarreled daily with his wife, and that they lived very unpleas- 
antly together; but it was also in proof that he had said to others 
that his wife was to blame. Again, on the 6th of October, 1850, 
she left, without notifying her husband of her intention, and has 
ever since refused to return. In interviews between her and her 
husband, subsequent to her departure, she said her husband had 
generally treated her with kindness, charging the blame of her 
unhappiness upon his father’s family; said she loved him yet, 
and would go five hundred miles in any other direction and live 
with him; but could not live with him in that place, and never 
would. He admitted he had not always treated his wife right, 
that he had taken-the part of his sisters when he ought to have 
taken hers. Up to the 11th of September, it was in proof by the 
testimony of the husband’s family, that the wife, and these sisters 
had been upon the most friendly terms; but from the period of 
her return, this intimacy and friendly feeling had ceased. On 
the other hand, there was testimony showing that improper lan- 
guage had been used by one of these sisters about the wife long 
before, even before the child’s birth. A suspicion was raised by 
testimony that an under current of unkind feeling and harrassing 
annoyances had been running against the wife in the Nishwitz 
family for some time, rendering her situation any thing but pleas- 
ant. It was in proof that the husband’s sisters had carefully 
nursed her through a protracted spell of sickness, and had been 
otherwise kind and obliging to her; though subsequent to her 
final departure, there was evidence of a bad state of feeling, on 
their part towards her and her father’s family. The wife, on leav- 
ing the last time, took the child with her to her father’s. The 
husband again sought for a reconciliation, which failed. He 
afterwards sued out a writ of habeas corpus to obtain the custody 
of the child, but the wife relinquished its custody before the ser- 
vice of the writ, saying if he wanted the child he could have it, 
without going to law for it. In visiting her child, at the residence 
of her husband’s father, after giving it up, she was not kindly 
received, nor permitted to have that free access to it which a 
mother ought. She was proven to be a woman of pure character 
and amiable disposition; her family good, and in comfortable 
circumstances. The husband was shown to be a man of indus- 
trious habits, though of petulent disposition, but of good moral 
character. His family was also respectable and in good circum- 
stances. The child was in his father’s family, and in the lan- 
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guage of one of the witnesses, “is as kindly taken care of, as it is 
possible for a child to be without the care of its mother.” 

The case was very ably and elaborately discussed on both 
sides—the argument of it occupying the entire day. 

Messrs. Haynes & Howard and S. Craighead, the counsel for 
the relator, maintained—That no question as to the right of 
guardianship arose under this writ, that the question was only as 
to the proper custody of the child. That the mother was the 
proper person to have that custody, and that if the father kept it 
from her custody, and in his own, it was an illegal and improper 
restraint, from which the child was to be relieved by this writ. 
They claimed that it was not the right of the father or mother 
which was to be tried, but it was the right of the child. The inter- 
est and welfare of the child was to be looked to, in determining 
with which of the parents it should be placed ; and as every child, 
so young, needed the care and nurture of a mother, it was the 
right of the child to be placed in her custody and under her care, 
though the proposition that the father was generally entitled to 
the custody of his infant children as their best and safest custodier, 
might be true. Yet, whether he should have it, depended upon 
the circumstances in any particular case. He might be disquali- 
fied not by immorality of character alone, but by insanity or 
imbecility ; by inability, from poverty, to maintain and provide 
for his children; or because by their delicacy and tender age, he 
can not properly take care of them and supply their wants. 
Though a wanton desertion of husband, by a wife, might be a 
sufficient cause to withhold from her the custody of her child, as 
showing her unfitness for it, yet if there was cause to excuse her 
separation from him, though not entitling her to a divorce, the 
court should place the child with her, if best for the interest of the 
child. Where the husband and wife are living apart, the ques- 
tion who shall have their child, is to be determined by the age, 
the health, or sickliness of the infant, and the consideration 
whether the father or mother is best fitted for its care, under the 
circumstances. It could make no difference that the active inter- 
ference of the court was sought to take the child from the father, 
and give it tothe mother. It being the right of the child which 
was to govern, the decision of the court should be according to 
that right, and if the welfare of the child demanded that it should 
be with its mother, it was under illegal restraint by the father, 
when detained from her custody, and the court could no more 
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refuse to relieve it from that restraint, and take it from the father, 
than they could take it from the mother and give it to the father. 
They cited Rex v. Delaval, 3 Burr. 1434; Matter of Wollstoncraft, 
4 Johnson’s Chy. Rep. 80; The People v. Mercien, 8 Paige, 47; 
S. C. 25 Wendell, 72; The State v. Smith, 6 Greenlf. R. 462; 
Commonwealth v. Maxwell, 6 Law Reporter, 214; Matter of Gregg, 
5 Western Law Journal, 169; State on Relation of Ball v. Hand, 5 
Western Law Journal, 361. 


Messrs. Crane & Davies, and C. L. Vallandigham, for the 
respondent, relied upon the following points and authorities. 

First. That the father is by nature and law entitled to the cus- 
tody of his infant children and has a paramount right over the 
mother, which nothing but a strong and clear case of unfitness 
on his part can justify a court in interfering with; especially to 
change the custody from the father to the mother, Rez v. Clark- 
son, 1 Strange, 444; Rex v. Smith, 2 Strange, 982; Ha parte Hop- 
kins, 3 P. Williams Reps. 152; Rex v. De Manville, 5 East, 219 ; 
Rex v. Deleval, 3 Burrow, 1484; King v. Greenhill, 31 Eng. C. L. 
Rep. 155; 4 Adol. and Ellis, 624; De Manville v. De Manville, 10 
Vesey, 52; 2 Story Eq. Juris. § 1340, 1341, 1342; Commonwealth 
v. Briggs, 16 Pickering, 203; Matter of Wollstoncraft, 4 Johnson 
Ch. Rep. 80; The People v. Mercien, 3 Hill, 399; United States v. 
Green, 3 Mason Rep. 482; [2 Kent’s Comm. 205; Furkington v. 
The State, 1 Smith’s Indiana R. 168.—Eps. or W. L. J.), 

Second. That the reasonable cause which justifies a wife’s de- 
sertion must be such as would be sufficient ground of divorce. 
Butler v. Butler, 6 Western Law Journal, 382. 


Third. That the court must be satisfied that the infant is not 
suitably provided and cared for, where it now is, in the father’s 
custody, before they will interfere to remove it; and that a strong 
case must be made out. 


Fourth. That there is a marked difference between the active 
interference of the court against the father, and its simple refusal 
to interfere in his behalf to enforce his right. 

Fifth. That upon the general principle of the sacredness and 
inviolability of individual rights; upon the “Jet alone principle,” 
which lies deep at the foundation of republican government, and 


requires that the largest individual liberty shall be allowed, con- © 


sistent with the rights and interest of the whole body-politic ; 
courts ought to be extremely cautious how they interfere with 
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domestic duties and rights, except a case strongly made out, and 
upon broad and general considerations, demanding it. 

Hart, P. J., after reviewing the authorities at length, in an- 
nouncing the decision of the court, said: 

From all these authorities, we deduce the following propositions. 

First. That as a general rule, in cases of a separation between 
husband and wife, the father will be entitled to the custody of his 
infant children ; but this right may be defeated by his bad char- 
acter and moral unfitness for the trust, or by their infancy, deli- 
cacy, or peculiar necessities that they should be with the mother ; 
or, by his misconduct, in driving his wife from his roof. 


Second. That as a general rule, if a wife deserts her husband, 
and applies for the custody of her children, or takes them with 
her, and the husband applies to recover their custody, it will be 
for her to show that she did not desert him without grave cause, 
and until her further living with him became intolerable from his 
tyranny, oppression, neglect, or abuse. We do not believe that 
the causes for a separation are required to be the same which 
would entitle her to a divorce, but, on the contrary, that cases 
might arise in which there would be no ground for a divorce, and 
the wife still be entitled to the custody of her infant children. 


Third. That in case of conflicting claims between the husband 
and wife, living apart, to the custody of one or more of their 
infant children, if the wife has the possession and can show a 
reasonable cause for her departure, and if the child be of very 
tender years, and she is in every respect qualified for the trust, 
the court will not disturb her in that possession. 


Fourth. That where the husband has the child, although it 
may be of tender years, yet, if it is well provided for, if it is in the 
bosom of a kind and respectable family, is kindly nursed, watched 
over and cared for, his possession will not be lightly disturbed; and 
that, in such a case, and indeed in all cases, the necessities of the 
child and its interests alone, can be made the grounds of a change 
of custody. 

Fifth. That the power to change the custody of the child be- 
tween contending parents living apart, is a delicate discretion, 
not to be exercised, except in cases in which its necessities clearly 
, demand it, or where one or the other of the partion has obtained 
the custody by fraud, force, or stratagem. 


Sixth. That the court ought not rashly to soiietion the con- 
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duct of a wife in abandoning her husband, or justify her in the 
abduction of his children. 

The child is well taken care of where it is. As tothe moral 
fitness and pecuniary circumstances of the husband and his 
father’s family for the trust, there is no question. ‘The wife has 
not shown justifiable grounds for leaving her husband, nor that 
the peculiar necessities of the infant demand its restoration to 
her. Its mere infancy is not a sufficient ground. If this were so, 
the books would declare it; but they do not. It.is a great mis- 
fortune to the child to lose the care of its mother; but the law 
can. not remedy that misfortune in this case. The child is where 
the wife has placed it by her own unconstrained act. We have 
from the first of the case desired to return it to the arms of its 
mother, but regret to say that there is neither law nor testimony 
to justify us in such a course, Let the child be remanded to the 
custody of the father. 





ABSTRACT OF OHIO LEGISLATION, 1850-51. 


Acts or a GengraL Naturg passed by the forty-ninth General Assembly of the State of 
Ohio, begun and held in the city of Columbus, December 2, 1850, and in the forty-ninth 
year of said state. Vol. XLIX. Columbus: S. Medary, Printer, 1851, pp. 124. 


The laws embraced in this volume, which, in typographical 
execution, is inferior to many of its predecessors, are important ; 
though they do not introduce as many changes as a hasty pe- 
rusal of the work would lead one to suppose. The sixteenth 
section of the second article of the new constitution will tend, it 
is hoped, in some measure at least, to introduce some greater 
clearness in the laws, as to what portions of prior laws are 
repealed—a point under the present system, often difficult to 
attain. Something of the kind is attempted in the following ab- 
stract; sufficient, probably to put the professional reader on 
inquiry, which is all that is designed. 

It is suggested for the consideration of future secretaries of 
state, to whom the supervision of the publication of laws js 
intrusted, that, in other, states, legislators, judges, and lawyers, 
have found that the division of the laws into chapters greatly 
facilitates research, enables the reader more readily to 5 oo a 
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particular law, impresses its locality more permanently in the 
memory, furnishes a briefer mode of reference in citations, and is 
open to no very serious objection. There is, for example, in this 
volume, p. 113, a law, the title of which is more than twice as 
long as the law itself. Under the new order of things which is to 
commence with the close of this year, would it not be advisable 
to commence such an enumeration, and instead of “an act to 
amend an act entitled an act to regulate actions at law, passed 
January 10, 1852,” to say, “ Cuarrer I. Of Actions at Law?” 

It might perhaps still further facilitate the labors of legislators 
and law readers, if a competent professional man, familiar with 
the laws, were employed to edit them and superintend their pub- 
lication. Such a plan is now adopted in the publication of the 
laws of the United States and gives general satisfaction. 


ALIMONY. 


The phraseology is a little queer, but it is supposed to mean 
that the Courts of Common Pleas may grant the wife alimony, if 
the husband be guilty of adultery, habitual drunkenness, gross 
neglect of duty, abandoning his wife without good cause, com- 
pelling a separation by his il] treatment of her; or if he is con- 
fined in the penitentiary, in which case the application for 
alimony must be made while he is so confined. The proceed- 
ings are to be conducted as proceedings for divorce. 49 Ohio 
Laws, 102. 


ASSESSORS OF TOWNSHIPS. 


It is the duty of township assessors to require each person in 
their townships to make a statement, specifying the number of 
acres he has in wheat and corn, and the quantity of each pro- 
duced by him during the year preceding the making of the state- 
ment. The county auditor is to furnish blanks for this purpose, 
and transmit the results to the auditor of state, who is to publish 
them in the report of the State Board of Agriculture. 49 Ohio 
Laws, 97. 

ATTORNEY GENERAL. 
See Orricers. 


BANKS. 
Free Banxinc. 


Any number of persons, not less than three, may establish a 
free bank, by recording with the county recorder a certificate 
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setting forth their assumed name, their place of business, the 
amount of their stock, the names and residence of the stockhol- 
ders, and the time the company was formed, duly acknowledged 
before a justice or notary. A copy of this record is to be trans- 
mitted to the secretary of state. The capital of the bank must 
be at least $75,000 and can not exceed $500,000. Sixty per 
cent. of the stock must be paid in, before the company com- 
mences business. When these requisitions have been complied 
with, the Governor, Auditor, and Secretary of State shall furnish 
the company a certificate to that effect, which shall be recorded 
in the office of the secretary of state. The auditor of state is to 
have blank bank-notes printed, countersigned, and registered, for 
such free banks, and on their depositing Ohio or United States 
stocks of equal amount, to furnish them with the blanks. These 
blanks, when signed by the president and cashier of the bank, are 
to circulate as money. 

Banking companies created under this act, have the usual 
powers of corporations, except that they can not permanently 
hold real estate. They may continue, by succession, till 1872 
and are then liable to lose their franchises by the repeal of this 
law. The shares are to be $50 each, and the corporation has a 
lien upon them for debts due them. Its own stock can not be 
hypothecated to the bank as security for discounts, nor can the 
bank hold its own stock, or that of any other incorporation, un- 
less, in certain cases, as security, after other security has failed. 
Each share of $50 is entitled to a vote, which may be by written 
proxy to any one but an officer or clerk of the bank. The affairs 
are to be managed by a board of from three to five directors, resi- 
dent in the state, and chosen annually, who own one-tenth of the 
stock, and who are sworn to manage the bank diligently and 
honestly, , : 

The notes are to be of the denominations of $1, $2, $3, $5, 
$10, $20, $50, and $100. After 1860, the legislature may pro- 
hibit the circulation of notes under the denomination of $5. 
Shaving by means of bills of exchange, acceptances, certificates 
of deposit, etc., designed to circulate as money, is prohibited. 
The free banks are required to receive at par each others’ notes, 
while the bank which issued them is redeeming them in coin. 
Coin to the amount of 30 per cent. on their circulation, must be 
kept on hand; when the amount of coin on hand falls below 20 
per cent. no more notes are to be paid out. The liabilities of the 
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bank, except for its circulation, deposits, bills drawn against 
actual deposits, and liabilities to stockholders for stock or divi- 
dends, are not to exceed the amount of stock actually paid in. 
The stock is not to be withdrawn, nor cut down by false divi- 
dends. Dividends are to be made semi-annually, on the first 
Monday in May and November, when the cashier shall make out, 
under oath, a statement of the affairs of the bank. 


Discounts may be made at six per centum, according to Row- 
lett’s Tables; if more is knowingly charged, it is a forfeiture of 
the debt. The current rate of exchange on bills may be added, 
if there is no other understanding that the bill is to be paid at 
any other place than that at which it is made payable. The 
practice of negotiating loans at usurious interest, under the cover 
of bills payable in New York or New Orleans, and intended to 
be paid at the very bank that advances money upon them, is an 
abuse that would have justified more stringent legislation. It is 
a fraud on all legitimate banking. 


The amount of liabilities of any person or firm, inclusive of 
bona fide acceptances of bills payable out of the state, to the 
bank, is not to exceed one-third of its circulation of notes; and 
exclusive of such liabilities on bills, one-tenth. 

Uncurrent notes are not to be paid out. The evidences of 
debt, except bills of exchange, which a bank discounts, are not 
assignable, except for the purpose of redeeming its circulation, 
paying its liabilities, and after that, to divide among the stock- 
holders on their stock. The bank is forbidden to prefer one of 
its creditors to another, by transfers of its securities, in contem- 
plation of insolvency. If the directors knowingly permit the vio- 
lation of this law by the officers or agents of the bank, it works a 
forfeiture of the franchises of the corporation; and all directors 
who assented to the violation are individually responsible in dam- 
ages to all mankind. Embezzlement by the officers is made a 
penitentiary offense. 

Mutilated notes are to be withdrawn from circulation and 
burnt. . rh. 

When the bank refuses to redeem its notes on demand, the 
auditor of state may sell the deposited stocks for that purpose. 
If the bank commits an act of insolvency, the treasurer, secre- 
tary, and auditor of state, may appoint an agent to visit it and 
settle its affairs. 
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The stockholders collectively are not to be liable to the bank, 
beyond two-fifths of its capital stock. 

Provision is made for the diminution of the circulation, for 
damages on refused notes, forbidding usury and the issue of un- 
authorized notes; and the usual and unnecessary clause repeal- 
ing laws inconsistent with this, is added. 49 Ohio Laws, 41. 


Taxing Banks. 


The capital stock of banks, and stocks of other corporations or 
of other states held by them are to be listed for taxation, in the 
same manner as bonds, mortgages, etc., held by private persons, 
are. Provision is made for taxing the Ohio Life Insurance and 
Trust Company. The taxes levied under this law are in lieu of 
taxes on the dividends or profits of banks.. 49 Ohio Laws, 57. 


Exprrep Banks. 
Provision is made for the distribution of their assets. 


Srate Bank. 


The Board of Control of the State Bank may elect a vice presi- 
dent. 49 Ohio Laws, 110, amending 43 Ohio Laws, 31, § 14. 


BARRELS. 


See InspPpEecTIoN. 


BENEVOLENT INSTITUTIONS. 


See Roaps. 
BLIND ASYLUM. 


Swan’s Statutes, page 160, § 9, down to the proviso, is repealed. 
Pay pupils are not hereafter to be received. The expenses of all 
who are admitted are borne by the state, except the expense of 
clothing, and traveling to and from the institution. 49 Ohio 
Laws, 110. 


BOARD OF PUBLIC WORKS. 


See OFFICERS. 


CENSUS. 


The township. assessors shall take the census as required by 
Swan’s Stat,.200,. 49 Ohio Laws, 109. 
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CHANCERY. 


See Practice. 


COLLECTION OF DEBTS. 


See Executrors—Common CaRRIERS. 


COMMON CARRIERS. 


Amendment to the water-craft law. Swan’s Stat. 209, and 41 
Ohio Laws,51. Where a water-craft is taken in execution under 
these laws, ten days notice, in addition to the notice now re- 
quired, must be given by publication in a newspaper published in 
the county. 49 Ohio Laws,101. There is an error—< Feb. 26, 
1843”’—in the title. It should have been “ 1840.” 


COMMON SCHOOLS. 


The laws upon the subject of public schools are in such hope- 
less confusion that the limits of this Journal would be quite too 
narrow to attempt even an abridgment of them. Two acts were 
passed by the late legislature, upon the subject; one providing 
for school districts, and school district meetings ; prescribing the 
duties of district officers, and clerks and treasurers of townships ; 
and increasing the state and county common school funds. 49 
Ohio Laws, 27; and another, appropriating the net proceeds of 
the sales of swamp lands, granted to the state by Congress, to a 
permanent fund, for the benefit of schools, and pledging the faith 
of the state to pay the income arising therefrom, to that object. 
49 Ohio Laws, 40. 


CORPORATIONS. 


See Practice. 


COUNTY COMMISSIONERS. 


See PractTice. 


CUSTOM HOUSE. 


If the United States will build a custom house at Cincinnati, 
neither the state nor city shall ever tax it. 49 Ohio Laws, 109. 
The passage of the law of Congress making the appropriation 
of $50,000 for a custom house at Cincinnati contingent on the 
passage of this law, was intended, we suppose, as a reflection on 
the Ohio legislature, which claimed the right to tax the agency of 
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the Bank of the United States; out of which claim grew the 
famous case of Osborn v. The Bank of thé United States, 9 Wheaton, 


859. 
DEEDS AND MORTGAGES. 


A deed executed by an attorney in fact, signed, sealed, or ac- 
knowledged, in his own name, shall be considered the deed of his 
principal. The act is retrospective. 

Deeds and mortgages are to be recorded in separate volumes, 
and indexed in the name of every grantor and grantee. Mort- 
gages, deeds of trast in the nature of mortgages, and powers of 
attorney for the execution of such conveyances, are to be recorded 
in the “ Record of Mortgages,’ and “all deeds, powers of attor- 
ney, and other instruments of writing whatever,” in the “ Record 
of Deeds.” 49 Ohio Laws, 103. 


EVIDENCE. 


The law to improve the law of evidence is extended to suits in 
chancery and before arbitrators. 49 Ohio Laws, 27. See p. 115, 
note, of this volume. 


EXECUTORS. 


Any person having a demand against an executor, administra- 
tor, or guardian, may, six months after the time of settlement of 
their accounts and an order of distribution made, sue out a cita- 
tion against the executor, etc., to show cause why execution 
should not issue against him for the amount. If the citation is 
served twenty days before the term, judgment may be had at that 
term; if not, then at the second term. The sureties of these offi- 
cers may be made parties to the proceeding by scire facias as 
provided in Swan’s Stat. 485 § 37. 49 Ohio Laws, 98. 

Administration of the estate of a nonresident, whether testate 
or intestate, who was doing business in this state and left prop- 
erty here, may be granted to his creditor here, if the debt arose 
from a contract made here, or if the right of action thereon ac- 
crued in this state. 49 Ohio Laws, 106. This statute is in con- 
trovention of the principle, that the law of the domicil shall 
regulate the disposition of personalty. 


FEES. 


Mileage fees of sheriff’s officers are to be computed by the 
distance from the office to the place of service and back. ‘49 
Ohio Laws, 100. 
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GAS, COMPANIES. 


Any three or more persons may enter into partnership, being 
individually liable as partners; may assume a corporate name, 
and become in other respects a corporation, for a time not ex- 
ceeding fifty years; for the purpose of manufacturing and selling 
gas. They have power to hold real estate, but not to mortgage, 
nor give any lien upon it. Their affairs are to be managed by 
directors, chosen annually by ballot. A president is to be chosen 
from the directors, and is to give security for the faithful perform- 
ance of the duties of his office. To hold a stockholder individ- 
ually liable, suit must be brought against the company within a 
year after the debt falls due, within two years after the time the 
stockholder ceases to be such, and after an execution against the 
company is returned unsatisfied. At any time after twenty years 
from the organization of the company, the legislature may dis- 
solve it, The act provides in details for making by-laws, an- 
nual reports, dividends, meetings of stockholders, etc. 49 Ohio 
Laws, 88. 

The municipal authorities of towns, etc., may authorize such 
companies to lay gas pipes through the streets, and contract with 
them for lighting the town. 49 Ohio Laws, 120. 


INSPECTION. 


Potato and apple barrels are to be made of staves twenty- 
seven inches in length when finished, with cut heads of seventeen 
inches diameter, and bound by at least six substantial hoops. 
When potatoes and apples are sold “by the barrel,” the parties 
are to be understood to mean a barrel of this size. 49 Ohio 
Laws, 101, amending Swan’s Stat. 455. ake 


JUSTICES OF THE PEACE. 


Suit brought upon commercial paper before a justice of the 
peace, can be brought only against those drawers and indorsers 
that reside in the township. The constable is not authorized to 
serve the writ upon any others. 49 Ohio Laws, 105. 


LICENSE. 


All laws inconsistent with “the temperance law,” published on 
page 333 of this Journal, are repealed. 49 Ohio Laws, 87. 
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LIEN. 


Mechanics and others, having a lien under the statute, 41 Ohio 
Laws, 66, may, in addition to the remedy thereby given, file a bill 
in chancery, and obtain a decree for the rent or sale of the prop- 
erty. 49 Ohio Laws, 108. 


LOTTERIES. 


Whoever, in any way, assists in giving publicity to any lottery 
or scheme of chance, is guilty of a misdemeanor, and is subject 
to a fine not exceeding $100. 49 Ohio Laws, 105. 


LUNATIC ASYLUM. 


The office of President of the Board of Trustees of the Ohio 
Lunatic Asylum is abolished. 

All patients hereafter admitted to the asylum are to be main- 
tained at the expense of the state. 49 Ohio Laws, 117, amending 
48 Ohio Laws, 72, §§ 1, 3, 12, 13. 


NATIONAL ROAD. 


The National road was by Statute, 43 Ohio Laws, 89, divided 
into two divisions, and a resident engineer appointed to take 
charge of each. That division is abolished, and one engineer is 
appointed for the whole. 49 Ohio Laws, 111. 


NEGLIGENCE. 


If death results from the wrongful act, neglect, or default of 
any one, and the act would have entitled the deceased to main- 
tain an action therefor, if he had survived; his personal repre- 
sentatives may recover, for the benefit of his widow and next of 
kin, damages therefor, not exceeding $5,000, if suit is brought 
within two years after the death of the person killed. 49 Ohio 
Laws, 117. 


NUISANCES. 


Those who knowingly permit their houses, in the possession of 


tenants, to be used for the purposes of prostitution, are guilty of. 


a misdemeanor, and liable to a fine of $100 and six months’ im- 
prisonment. 49 Ohio Laws, 108. This is attached as an amend- 
ment to a law forbidding people to throw dead carcasses into 


springs, etc. Swan’s Stat. 603. 
Vou. Ill. x. s. No. 9. 49 
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OFFICERS. 


If a vacancy occurs in any office elective by the people, during 
the session of the legislature, that body shall fill it by electing 
the officer. If they omit to do so, or if the vacancy happens dur- 
ing the recess, the governor shall make the appointment. If a 
vacancy occurs thirty days previous to any general election, it 
shall be filled at that election; and in all other cases, at the 
next succeeding general election. 49 Ohio Laws, 118. 


PARTITION. 


If a sale is ordered in a case of partition, the court may order 
the terms to be cash down. If they do not, the terms are, one- 
third on the day of sale, one-third in one-year, and one-third in 
two years, with interest and sufficient security. 49 Ohio Laws, 
102, amending Swan’s Stat. 616,§ 10. There is an error in the 
title, 1851 being put for 1831. 


PRACTICE. 


If suit is brought against a bank to recover the amount of their 
notes, a general description of the amount and denomination of 
the bills, without setting them out in the declaration or bill of 
particulars, is sufficient. The plaintiff may, under an order of 
the court, be compelled to produce them before the clerk, at his 
office, for the inspection of the defendant. 

If service can be had upon an officer or agent, in this state, of 
any foreign corporation, created by the laws of any of the United 
States, the court thereby acquires jurisdiction to render a judg- 
ment at law or a decree in chancery. 49 Ohio Laws, 22. 

Amendment to Swan’s Stat. 658,§53. If judgment is given 
against non-resident plaintiffs, and the party in whose favor it is 
given dies, or, in case he be administrator, etc., or guardian, 
resigns, or is removed, his executor, or the administrator de bonis 
non, may revive the suit by scire facias. 

If the writ was originally returned not found as to some of the 
defendants and they were then non-residents, they may, after 
judgment, be made parties by the return of two consecutive writs 
of scire facias, “not found.” 49 Ohio Laws, 24. 

By 46 Ohio Laws, 95, § 1, the clerk of the court of common 
pleas is required to record at length, in the execution docket, the re- 
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turn made upon levies of real estate. Such record may be made 
in a separate volume and will be considered part of the execution 
docket. The costs of this recording are to be taxed and eollected 
as other costs are. 

The third section of 49 Ohio Laws, 25, is repealed, and, strik- 
ing out the words “duly certified copies of” and inserting in 
the next line “and” instead of “as well as,” reénacted. When 
a case goes up on error or certiorari to the Supreme Court, the 
original files, ete., are to be sent up, and not certified copies—a 
saving of over $5,000 a year, costs, we understand, in Hamilton 
county alone. 

If an appraiser is disabled from acting, any justice of the peace 
of the county where the property is, has power to fill the vacancy. 


49 Ohio Laws, 25. 

If service of mesne process can not be had on officers of a cor- 
poration created by our laws, by reason of their absense, service 
may be obtained by copy left at the office of the general agent of 
the company, or upon him personally. 

The requirement of ten days’ notice in a suit against a railroad 
in § 3 of 48 Ohio Laws, 52, is changed to five days’ notice. 49 
Ohio Laws, 26. 

Amendment to Swan’s Stat. 714, § 55. Upon petition for re- 
view being filed in the Supreme Court, any judge of that court 
may, in vacation, stay proceedings on the former decree until the 
next term, and fix the amount of the security required. If the 
petition is filed in the common pleas, the President Judge has the 
same power. 49 Ohio Laws, 26. 


Something done to § 167, Swan’s Stat. 693. If the county 
commissioners think it necessary for the preservation of the 
records in the recorder’s or auditor’s offices, they may order 
copies of them to be made. 49 Ohio Laws, 107. 


RAILROADS. 


Railroad companies, whose lines are so constructed as to admit 
the passage of burden or passenger cars over any two or more of 
their roads continuously, without break or interruption, may by 
their boards of directors, acting under the sanction of the stock- 
holders, agree to consolidate their companies into one, and upon 
the filing of that agreement with the secretary of state, all the 
rights of the companies become vested in the new corporation. 
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Railroad companies may aid each other in the construction of 
connecting links for the purpose of consolidating their companies. 
Contracts for consolidation may be enforced by a decree in chan- 
cery of the supreme court, and any two judges of that court may, 
in vacation, after hearing, make all provisional orders necessary 
for that purpose. 

Directors are authorized to negotiate the bonds or notes of their 
companies, at a discount, either within or without the state. 49 
Ohio Laws, 94. 

City, towns, etc., may, by ordinance, forbid companies running 
their cars through their respective corporate limits, at a greater 
speed than four miles an hour. 49 Ohio Laws, 112. 


RELIGIOUS SOCIETIES. 


Amendnent to § 4 of 42 Ohio Laws, 69. A majority of the 
board of trustees of a religious society constitutes a quorum. 49 
Ohio Laws, 111. 


ROADS. 


The provisions of Swan’s Stat. 796; 42 Ohio Laws, 19, and 45 
Ohio Laws, 19, relating to public roads, are extended to the 
counties of Paulding, Henry, Fulton, and Van Wert. 49 Ohio 
Laws, 113. 

The residence of a single man, for road purposes, is the place 
where he boards. 49 Ohio Laws, 114. 

The county commissioners or district supervisor of roads may 
sue any person for obstructing or injuring a public road, or may 
apply for an injunction to restrain a meditated injury. The suit 
must be brought in their official names. The measure of damages 
is the injury done. Street and alleys in towns are public high- 
ways, but the municipal authorities may, by ordinance, prevent 
the side walks from being used by horses, etc. 49 Ohio Laws, 
114. ; 

The office of assessors of damages on the laying out of a county 
road, is abolished, and that duty is to be performed by the view- 
ers. If parties are dissatisfied with their assessment, they may 
appeal to any justice of the peace of the township where the 
premises lie, who shall try the case by a jury of six citizens of 
the county. They are on personal view to assess damages, and 
their assessment is final, unless the proceedings are removed to 
the common pleas, upon certiorari. If the county commissioners 
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think that part of the proposed road is of no public utility, they 
may adopt the useful part and reject the rest, if it be susceptible 
of division. Swan’s Stat 797, 799,§ 35, 36; Swan, 533, amended. 
49 Ohio Laws, 115. 


TAXATION. 


The law upon taxation, which occupies over twenty-six pages 
of the volume, is, with very few changes, almost a literal reénact- 
ment of the late laws upon the subject, which are repealed by it. 
The substantial changes are as follows. 

§ 2. p. 59. Credits include book accounts and all stocks, 
shares, and interests in any company or corporation out of this 
state, and the capital and stock of brokers invested in their busi- 
ness and of all persons dealing in money, notes, or bills of 
exchange. 

§ 3, p. 59. All public buildings, used exclusively for school 
houses, or as places of public worship, with the grounds not ex- 
ceeding five acres, are exempt from taxation. All moneys and 
credits, not exceeding $10,000 belonging exclusively to colleges, 
religious societies, etc., and used for the purpose of sustain- 
ing such institutions, are also exempt. All over $10,000 is to be 
listed for taxation. 

§ 6, p. 62. Property held under a lease, for an unexpired term, 
not exceeding fourteen years, belonging to the state or to any religious, 
literary, scientific, or benevolent society, and school and ministerial 
lands are, for taxation, regarded as the property of the person 
holding it. 

§ 7, is substantially new. The particulars 9th, 10th, and 11th 
in § 8, p. 63, are also new. 

§ 10, p. 64. Annuities, and moneys receivable at stated periods, 
shall be valued at the price which the person listing the same, 
believes them to be worth in money. 

§ 20, p. 67. The township assessor is to take the oath of 
office within fifteen days after his election. If the county auditor 
receives no notification of the qualification of the assessor within 
thirty days, he is to consider the office vacant. 

§§ 21 and 23, are new. 

§ 22. In case of the sickness or absence of the owner of property, 
the,assessor is to appraise it. 

§ 24, p. 69. Each township assessor shall, on or before the 
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second Monday of April make out his tabular list of persons, prop- 
erty, etc. The columns are to be accurately added up. 

§ 25. The statements of property received from persons re- 
quired to list it are to be preserved by the auditor in his office for 
one year. 

§ 28, p. 70, the last twelve lines are new. 

§ 29. Assessments of real property are to be made in 1852, 
and every sixth year thereafter. The county commissioners are 
to meet on the second Monday, in March, 1852, 1858, etc., to 
divide their counties into assessorial districts, but no township or 
ward can be divided. 

§ 30. The word “preceding” in the fifteenth line is an.error, 
occasioned by the consolidation of the two sections of the prior 
law into one in this. It should be “this.” See 44 Ohio Laws, 
94,§ 22. The power given by that section to associate judges to 
fill a vacancy in the office of district assessor is taken away. 

§ 32, p. 72. The last five lines are new. 

§ 34, p. 73, lines 2, 3, 4, 11, 12, 13, 14, 15, 16, are new. 

§ 38, p. 74. The last three lines are new. 

§§ 41 to 45 inclusive, are copied from 45 Ohio Laws, 63, 64. 

§ 43. The 2, 3, 4, and 5th lines are new. 

§ 46, p. 76. The county auditor shall keep an accurate journal 
or record of the proceedings and orders of the county board of 
equalization. 

§ 47. The special board for the equalization of real property 
in Cincinnati is to be composed of the county auditor and four 
citizens of the city, who are to meet, at the auditor’s office, on the 
first Monday of November, 1852, 1858, etc. 

§ 48. The county auditor is required to transmit his abstract 
of the real property of his county to the auditor of state, on or 
before the first day of January, 1853, 1859, etc. This section 
is new. . : 

§ 49, p. 77. The State Board of Equalization are appointed by 
the governor, with the advice and consent of the Senate. The 
auditor of state is ex officio one of the board. The governor may 
fill vacancies. 

§ 50. The board meet at Columbus on the first Monday of 
January, 1853, and every sixth year thereafter. 

§ § 53, 54, 55, are copied from 46 Ohio Laws, 69, §§ 1, 2, 3. 
The annual county board of equalization have power to equalize 
the value of real and personal property, and moneys and credits. 
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The auditor’s exhibit to the board shall state the value of the real 
estate as it was entered on the duplicate of the preceding year, 
or as fixed by the State Board of Equalization. The last fourteen 
lines of ) 55 are new. 

§ 57, p. 80. Ifthe total amount of a person’s taxes is not equal 
to five cents, it is not to be entered on the duplicate. 

§ 65, p. 83. City and town corporations are to notify the 
county auditor on or before the fifteenth day of June annually, of the 
amount of taxes required for city or town purposes. The second 
proviso of this section introduces a new and important qualifica- 
tion on the power of cities, etc., to tax their citizens. 

The first proviso enacts that if the taxable property of the town 
is less than $100,000, the town is limited in levying a tax to eight 
mills on the dollar; if more than $100,000, then to five mills; 
“ provided further, that such limitation shall not extend to special 
or discriminating /ocul taxes, which city or town corporations are 
or may be authorized to levy upon any lots, blocks, or squares, in 
such city or town, or to any towns or cities specially authorized to levy a 
greater amount of tax than is provided for in this section—which spe- 
cial or discriminating local taxes by law required to be otherwise col- 
lected, shall not be placed on the duplicate.” 

Statutes 44 Ohio Laws, 85; 45 Ohio Laws, 60; 46 Ohio Laws, 
31, 69; 47 Ohio Laws, 50, are repealed. 49 Ohio Laws, 84, § 69, 

Where railroad companies are taxed upon their dividends, they 
are required to report the amount of their dividends to the auditor 
of state within ten days after the dividend is declared. The act 
of 1849 to tax the Little Miami Railroad Company is repealed. 
49 Ohio Laws, 85. 


TOWNSHIPS AND OFFICERS. 


Amendment to Swan’s Stat. 953, § 21. When the trustees ap- 
point township officers, the constable may administer the oath of 
office to them. 49 Ohio Laws, 113. 7 


WILLS. 


§§ 2 and 4 of 47 Ohio Laws, 32, are repealed. If a will of 
any person, resident in another state at the time of his death, is 
rejected upon being offered for probate, a bona fide purchaser 
from the heir, purchasing while the will remains rejected, will 
hold the lands, unless, within a year from the time of the rejec- 
tion of the will, proceedings are. instituted, by those interested in 
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the will, to have it established, according to the laws of the place 
where itwas made. The devisees, under a foreign will, are enti- 
tled to be protected, if they record the will in this state, in the 
county where the land is situated, within two years from the final 
probate and establishment of such will in the state in which it 
was produced for probate. 49 Ohio Laws, 99. 


WOLVES. 


The act to encourage the killing of wolves, Swan’s Stat. 1005, 
is repealed. 49 Ohio Laws, 119. 





HAMILTON OHIO, SUPREME COURT, MARCH TERM, 1851." 


BEFORE JUSTICES HITCHCOCK AND SPALDING. 
Hicks v. Tue Mercuants’ anp MANuFACTURER’s InsuRANCE ComMPANY. 


Where, by the terms of a policy of insurance, the adventure upon the property is to begin 
from and after the lading thereof on board, the policy attaches, although a warranty that 
the boat shall be manned by a given number of men, is not complied with. The risk 
commences from the time the goods are put on board. 


If the policy attaches for a moment, the insured is not entitled to a return of the premium. _ 


This case came up upon writ of error from the Commercial 
Court of Cincinnati. The plaintiff, a merchant at Perrysville, 
Indiana, and owner of the “Flat-boat Number Eight,” and her 
cargo, in May, 1847, wrote to William Hyatt, his agent at Cin- 
cinnati, to procure a policy of insurance on the boat and cargo 
from Perrysville to New Orleans. The agent applied to the 
defendants, who on the 25th of May, 1847, made the insurance 
by an indorsement on an open policy. The policy contained a 
proviston that the crew of the flat-boats of the class to which this 
boat belonged, should consist of four men and a pilot. It was 
admitted on the trial, that this boat was one requiring, under the 
policy, to be manned by four men beside the pilot; and that it 
had at no time more than three. The boat left Perrysville, with 
her crew of three men and a pilot, on the 25th of May, 1847, and 
on thé 28th of May was stranded, by which accident the cargo 


*In reporting the opinions of the court, the editors acknowledge their indebtedness to the 
very accurate notes of Mr. T. Shinkwin, reporter for the Cincinnati Commercial newspaper. 
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was partially lost. The boat was lighted off, and finally com- 
pleted her voyage to New Orleans in safety, where a protest was 
regularly drawn up before a notary by the master. These 
facts being afterwards communicated to the insurance company, 
together with an appraisement of the damage sustained, the 
company refused to pay the damage, or to return the premium. 


These facts were submitted to the court below, without the 
intervention of a jury, and the court found for the defendant. 
The errors assigned were, that “the court erred in deciding that 
the policy attached while the boat was lying at the landing at 
Perrysville before sailing and before the requisite number of 
hands required by the terms of the policy, were upon the boat; 
and that having attached without complying with the conditions 
of the policy, that the plaintiff forfeited his right to recover [the 
premium], after the boat sailed by putting on the number of 
hands required by the policy; and that the court erred in decid- 
ing that the policy ever attached to the boat, until the express 
conditiens thereof were complied with by the plaintiff.” 


Messrs. Morris, Tilden & Rairden for plaintiff in error. 


The plaintiff is entitled to recover the premium, under the com- 
mon counts, the risk never having commenced. Tyrie v. Fletcher, 
Cowper, 668; Hughes on Insurance, 335. The risk did not com- 
mence, because the’ provision for a given complement of men as 
the crew, being a condition precedent to the commencement of 
the risk, was never complied with. Hughes, 203,233; Dehahn v. 
Hartley, 1 Darnford & East, 345; Fashaw v. Chabert, 3 Brod. & 
Bing. 158; 3 Mee. & Welsby, 456; 4 Campbell, 111; American 
Insurance Company v. Ogden, 15 Wendell, 532; Silva v. Low, 1 
Johnson’s Cases, 184; Craig v. Insurance Company, Peters Cir. 
Court R. 410; Taylor v. Lowell, 3 Massachusetts, 331, 392. See 
also, Porter v. Bussey, 1 Mass. 455; 10 Mass. 26; Merchants’ In- 
surance Co. v. Clapp, 11 Pickering, 56, 227; 1 Binne, 592, 2 
Washington Cir. Court R. 262, 339; 1 Metcalf, 21; Marshall on 
Insurance, 156, 363, 557. 

The boat was one ordinarily navigated by three men. When 
the plaintiff directed his agent to insure it, the presumption is 
that the principal contemplated the subject as it was. He di- 
rected a policy of insurance to be obtained upon a boat to be 
navigated by three men ; consequently, the agent had no author- 
ity to enter into a warranty to provide more, and the policy 
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was void at its inception. Story on Agency, § 165 and following 
§ 191. 

Messrs. Coffin & Mitchell, for defendants. The policy was “on 
property, lost or not lost;” “beginning the adventure upon the 
said property from and after the lading thereof on board.” The 
policy therefore attached to the property the moment the goods 
were put on board; 1 Phillips on Insurance, 438, 448; 3 John- 
son’s Cases, 12; 8 Johnson’s R. 1,8; Taylor v. Lowell, 3 Mass. R. 
331, 346; Merchants’ Insurance Company v. Clapp, 11 Pickering, 
56, 227; and if the policy attached for a moment, there can be 
no return of the premium; 2 Phillips on Insurance, 526; Hend- 
ricks v. Commercial Insurance Company, 8 Johnson’s R. 1; 3 Mass. 
R. 331; Marine Insurance Company of Alexandria v. Tucker, 3 
Cranch, 357; 8. C., 1 Peters’s Cond. R. 561. The warranty as 
to the pilot and hands applies to the voyage, and not to the risk. 
It was not, therefore, a condition precedent to the policy attaching 
to the goods. 

As to the agency: the principal ratified the contract by claim- 
ing the benefit of it, and by suing on the policy. Besides, there 
is no evidence as to the intentions of the principal. 

Spatpine, J.—The action below was a policy of insurance taken 
on a flat-boat and cargo of produce, for her voyage from Perrys- 
ville, Indiana, to New Orleans. The policy bore date 25th June, 
1847, and on the same day the boat departed on her voyage. 
The warranty in the policy required a boat of that description to 
be manned by four hands and a pilot. The boat had, however, 
but three men and a pilot; and after progressing two days, she 
was stranded on the rapids of the Wabash, and a portion of her 
cargo lost. The boat, however, being lightened, proceeded on 
her voyage. The insured commenced this suit below against the 
company to recover the loss sustained on the cargo; but in the 
progress of the trial, abandoned their special count on the policy, 
and finally relied on the general count to recover back the pre- 
mium paid; claiming, that inasmuch as the boat was not manned 
by a sufficient number of hands, the risk had not attached, and 
that they were therefore entitled to the return of the premium. 
The commercial court ruled otherwise, and very properly. If the 
risk attached but for an instant of time, the premium can not be 
recovered back. The risk did attach on this cargo the instant it 
was placed on the flat-boat at Perrysville, before it became nec- 
essary for the hands to be on board at all; and the company 
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would have been responsible had that cargo been then destroyed 
by any of the accidents contemplated. Suppose this boat had 
proceeded with three hands and a pilot on her voyage to New 
Orleans in safety, and there discharged her cargo, which should 
be disposed of for the benefit of the owners; could they sue the 
company for a return of that premium? Suppose another case ; 
that the boat had proceeded with three hands and a pilot, for two 
or more days, with perfect safety; that, at the end of the fourth 
day she had taken on board an additional hand, and on the fifth 
day, when she had her full complement, met with a loss; could 
not the insured recover for the damage? Certainly. The court 
is of the opinion from the evidence, that this risk attached at the 
moment the property was put on board, and having attached, the 
premium paid can not be recovered back. We settle this ques- 
tion now to prevent further difficulty ; and would suggest that this 
court can not be expected to look into the evidence, for the reason 
that the facts had been submitted to the Judge without the inter- 
vention of a jury, and on these facts he pronounced the law and 
rendered a judgment. That judgment was excepted to, and a 
motion made for a new trial, which was overruled. The over- 
ruling of that motion not being excepted to, this court can not 
look into it. The judgment of the court should be affirmed. 





BUSS & COMPANY v. HORROCKS. 


Depositions may be taken at any time after the service of the writ, whether the case be at 
issue or not. 

A note was made payable at the ‘‘ Mad River Branch Bank at Springfield.” Proof of de- 
mand at the “ Mad River Valley Branch Bank at Springfield,” there being no proof that 
there was any other bank in Springfield, was held sufficient. 


Error to the Commercial Court of Cincinnati. Suit was brought 
in the Commercial Court against the plaintiffs in error, as indors- 
ers of a promissory note drawn by Thayer, in favor of Buss & 
Company, payable ninety days after date at the Mad River 
Branch Bank at Springfield, and indorsed by them to the defend- 
ant in error. While a demurrer to the declaration was pending, 
the plaintiff below took the deposition of the notary to prove the 
fact of due notice having been given, which was not alleged in 
the declaration. This was one of the grounds assigned for error, 
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It was also objected that the deposition having been irregularly 
taken, and being the only evidence in the case as to notice, there 
was no sufficient proof of notice, as alleged in the amended dec- 
laration; and lastly that proof of presentment and demand at the 
Mad River Valley Branch Bank, did not support the allegation in 
the declaration of such demand at the Mad River Branch Bank. 

Mr. T. Freon, for plaintiffs in error, cited, as to the first point, 1 
Starkie’s Evidence, *370; Swan’s Stat. '706, note; as to the sec- 
ond, Bailey on Bills, 512, note (w), 514, §§2—7; as to the last 
point, 1 Chitty’s Pleading, 282, 287; Bailey on Bills, 429, 441; 1 
Starkie’s Evidence, 383, 398, 399, 419, 427, 429, 432. 

Messrs. Storer § Gwynne, for defendant. 

Spatpine, J.—This is an action by an indorsee against his im- 
mediate indorsers, the payees of the note. The note was made 
at Springfield, in Clark county, promising to pay Buss, ninety 
days after date, at the Mad River Branch Bank of that city, $132. 
In the declaration filed below there were two counts: a special 
count on the note, indorsement, presentment, etc., and a general 
count for money had and received. A demurrer was interposed 
to this special count, because it did not aver notice of present- 
ment for payment to the maker. The demurrer being eventually 
sustained, an amendment of the declaration was had accordingly, 
and averment of notice inserted. It is assigned for error that the 
court erred in admitting as evidence the depositions of the notary 
to prove the presentment for payment, the protest, and the mail- 
ing of the notice. The reason assigned why this deposition 
should be overruled, was, that at the time the notice was given 
to take the depositions, the demurrer was pending, and there was 
then in fact no averment of notice in the special count in the dec- 
laration. The court overruled this exception, and received the 
testimony. We think the objection not tenable, for a moment. 
It has never yet been ruled by this court that depositions could 
not be taken by either party, at any time after the writ is served. 
It is objected again that there is a variance between the bank 
named in the note and the bank at which the notary says the 
note was presented for payment. The note speaks of the bank 
as the “ Mad River Branch Bank,” and the notary says he pre- 
sented it for payment at the “Mad River Valley Branch Bank.” 
The pleader in the declaration followed the description in the 
note; but it appears there was but the one bank in Springfield, 
and no variance was pretended between the note itself and the 
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proof. No doubt arose that the bank named by the notary was 
the bank contemplated in the note. We think this objection of 
rather a trifling character. It was claimed, also, that there was 
no due and regular notice proved to the indorser, but the court 
thought otherwise, and gave judgment for the plaintiff for the 
amount of the note and interest. A motion for a new trial was 
overruled, and exceptions being taken, the question is brought 
before us, whether, on the whole testimony, the court erred in 
overruling that motion. As far as regards the notice to the 
indorser, it appears the young man who took it for the purpose 
of serving it on Buss & Company, had gone to California, and 
could not be produced on the trial. It was proved he left the 
counting-house with the notice. The son of the plaintiff testifies 
that on the next day after the notice was presumed to have been 
served, Buss came into the counting-room with the notice in his 
hand, and said that in a few days the maker of the note would 
pay it. We think this satisfactory proof the notice was served. 
The court, therefore, acted correctly in overruling the motion, 
Judgment affirmed. 





FOX v. NEWELL. 


Where a note is by its terms made payable at a particular place, a demand at that place, on 
the day that it falls due, although made after the close of business hours, is sufficient, 
provided there is any one there to answer to the demand. 

It is not necessary in order to fix the liability of the indorsers, that the notice of protest 
should state that the note was presented for payment. 


Error to the Supreme Court. Fox was sued as indorser of a 
promissory note, drawn by Hunt in his favor, and indorsed by 
him and made payable at the Franklin Bank of Cincinnati. The 
note not being paid at maturity was protested for non-payment, 
and the question raised by the bill of exceptions was whether due 
demand was made of the maker. The notice of protest stated 
that “after demanding payment. of the Franklin Bank,-Cincin- 
nati, at the close of bank hours, and receiving for answer, ‘ No 
fands in bank to pay it, the notary then protested it for non-pay- 
ment and notified the indorsers thereon.” 

The objection made was that the demand should have been 
made during bank hours, and not after; and that the notice did 
not show that any presentment had been made for payment. 
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Messrs. Fox & French, for plaintiff. When a note is made 
payable at a banker’s, demand must be made during bank hours. 
1 Barbour, 158; 3 Denio, 145; 1 Barr, 178; Davis v. Herrick, 6 
Ohio R. 55; Story on Notes, §§ 199, 200, 230, 226, p. 258, note 
4; Parker v. Gordon, 7 East, 383; 2 Brod. & Bing., 165; Gibb v. 
Mother, 8 Bing. 214; Bank of United States v. Smith, 11 Wheaton, 
171. As to presentment: Sanderson v. Bower, 14 East, 500; 
Roche v. Campbell, 3 Campbell, 247; Whittaker v. Bank of Eng- 
land, 6 Carr & Payne, 700. As to demand; Story on Notes 
§ 350, p. 428. 

Mr. Zinn, for defendant. 


Hrrencock, C. J., in delivering the opinion of the court, held 
where a note is by its terms made payable at a particular place, 
a demand at that place, on the day that it falls due, although 
made after the close of business hours, is sufficient, provided 
there is any one there to answer to the demand ; and that upon 
the protest of a note it is not necessary in order to fix the lia- 
bility of the indorsers, that the notice of protest should state that 
the note was presented for payment. The design in giving notice 
was that the indorser might take steps to save himself from loss, 
if he could do so; and a knowledge of the fact that the note had 
been protested being communicated to him, was sufficient to put 
him on inquiry. Judgment affirmed. 


[The decisions of this term will be continued in the next number, | 
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ENGLISH REPORTS IN LAW AND EQUITY. 


Conrarnine reports of cases in the House of Lords, Privy Council, 
Courts of Equity and Common Law ; and in the Admiralty and 
Ecclesiastical Courts; including also, cases in bankruptcy and 
crown cases reserved. Edited by Epmunn H. Bennerr and 
Cuauncey Smrru, Esqrs., Counsellors at Law. Vol. II. Part I. 
Containing cases in the House of Lords, in all the Courts of 
Equity and in the Court of Queen’s Bench, from and after 
Mich. Term, 14 Vict., A. D. 1850. Boston: Little and Brown, 
1851. 





We have received the first part of the second volume of this 
publication, and think ourselves warranted in saying that we 
know of no publishing enterprise undertaken in this country, 
which promises to furnish the profession with so much valuable 
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matter, at so cheap a rate, as this. It brings the decisions of all 
the English courts to us within three or four months from their 
date, with American notes and references ; and all for the very 
low price of ten dollars per year, or six bound volumes for twelve 
dollars. 


¢ 





THE ELECTION OF JUDGES.* 


If the new constitution be adopted, the Judges will be chosen 
by the people. This is an experiment in Ohio; but in view of 
the appointment of judicial officers by the legislature for the last 
few years, we have reason to hope that the people will make 
wiser and far better selections. Indeed, the whole people can 
have but one motive ; and if they fail in the selection of good 
men, it will be by mistake, and not design. Intrigue, combina- 
tion, and faction, which oftentimes prove so potent with small 
bodies of men, are powerless with the whole mass of voters. 
How few of the men selected within a few years as senators of 
the United States and to high judicial station would have been 
chosen, if left to the vote of the whole people. It seems there- 
fore to be the dictate of wisdom, that the people should retain 
themselves, and exercise directly, the power of appointing the 
men to the performance of official function, whom they deem 
most competent. The mass of the people can have no motives, 
except to choose the best men. But the argument against the 
election of Judges by the people, is, that the people have not in- 
telligence and wisdom enough to make judicious selections. I 
would far prefer to trust the honesty of the people, than hazard 
the risk of bargain and intrigue with the legislature. From the 
very confidence which I have in the honesty of the people, I pro- 
pose, in a brief way, to speak of the high and delicate power of 
selecting Judges, and its proper and just exercise. The people 
heretofore have not been called upon to reflect upon this matter, 
and hence it is not improper to invite careful consideration of the 
subject. 

For the performance of most official duties, general intelligence 


*We give place to this able article, on a subject particularly important at this time, and 
concur generally in the views expressed by the writer, though we do not indorse some ex- 
pressions which he has used. Eps. or W. L. J. 
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and good sense are sufficient. But for the performance of judi- 
cial duty, something more than general intelligence and good 
sense are required ; namely, an accurate and familiar knowledge 
of jurisprudence. A man may possess general intelligence and 
good sense, and yet be incapable of mending a watch. So a 
man may possess general intelligence and good sense, and not 
be competent to be a judge. But some one may say, what is the 
use of having a system of jurisprudence which a man of general 
intelligence and good sense can not administer? You might as 
well say, what is the use of having a watch that a man of gen- 
eral intelligence and good sense can not mend? And so you 
might say of any other pursuit of life; shoemaking, tailoring, 
cabinet-making, and every thing else that requires special train- 
ing, practice, and instruction. But apart from all this, we have 
a system of laws, and no one proposes to dispense with them. 
A system of laws is. necessary in all governments, except abso- 
lute despotisms, and then the will or determination of the despot 
is the law. We can very readily have a simple system of laws, 
if we will all agree to appoint a despot and let him determine 
our rights just to suit himself. But the mischief with a despot is, 
that nobody knows beforehand what his will or determination 
will be; and hence, no man knows whether he has any security 
for his person or property, or not. But one man says, “No; we 
don’t want a despot; but we want simple laws.” “ What do you 
mean by simple laws? afew laws? Because each law in refer- 
ence to one thing is simple enough; but the system of laws be- 
comes complex from the fact that they are so very numerous.” 
“But why have them so numerous?” “ Because you can’t make 
them fewer, for the very reason that our rights and duties are so 
numerous.” But says one, “ Let the legislature get together and 
declare all our rights and duties.” This would not diminish the 
number of the laws, or render them easier to be understood. Just 
look at laws to fix the rights of persons, the rights of property, 
the modes of acquiring and losing it; deeds, wills, laws of mar- 
riage, administration, guardians, the insane, poor laws, schoo] 
laws, road laws, election laws, defining of crimes, offences, pun- 
ishment of, and others. I could go on and fill a book with the 
mere heads of laws. To write all these down in books called 
statute books would not make them any fewer or more easy to 
be understood. Now to understand all this, requires more study, 
a hundred fold, than to make a watch. Yet, while no man would 
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presume to attempt to mend a watch until he had learned how, 
you find thousands who will attempt to dabble in the law who 
know nothing about it. So men will attempt to administer medi- 
cine or to administer law, who know nothing of it, who would 
not attempt to mend your watch; because, in the latter instance, 
they know you would detect their ignorance, and in the former 
they presume upon your ignorance. Thus it is that in common 
matters which all understand, no one attempts imposition; but in 
matters requiring the skill and learning of special acquisition, 
impostors are found always ready to take advantage of what they 
deem the general ignorance, and hide the want of qualification in 
audacity and assumption. 

It is folly to suppose we stand less in need of cultivated intel- 
lect and learning, than formerly. It is absurd to believe that the 
laws of science and the principles of jurisprudence can be re- 
duced down to the level of ignorance and stupidity. A dunce 
now would be as much puzzled with a proposition in Geometry, 
as a dunce in the days of Euclid. And although it would seem 
that we have been trying the experiment of late to determine how 
small a quantum of intellect and qualification would answer for 
the purpose of government and the administration of justice, 
yet the people, exerting the power of official appointment, we 
doubt not, will regard the best intellect and qualification as the 
- most certain in promoting the public good. No candidate has 
the right to complain of this, because if he wants office let him 
first qualify himself. Instead of lowering the standard of quali- 
fication, the advances in all departments of science and govern- 
ment and jurisprudence, demands increased learning and qualifi- 
cations to fit one for the duties of office and life. Indeed, it is 
our boast that we live in an age of progress and increased intel- 
lectual improvement. 

The law follows men in every pursuit; hence, questions often 
arise which require for their comprehension a reference to almost 
every principle of science, and every variety of human learning. 
Take the divisions which have of late sprung up in the churches 
upon the most abstruse doctrinal points, and questions of the 
rights of property have become involved in the division. How 
could it be expected that a judge could take an enlightened view, 
or comprehend even an enlightened exposition of the subject, un- 
less he had, at least, a general acquaintance with theology? 
Legal decisions also oftentimes require the determination of nice 

Vox. Ill. y. s. No. 9. 51 
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questions in medicine, chemistry, geology, and so indeed of all 
the sciences. Thus, a man to be eminently qualified to act as a 
judge, should have a knowledge of the general princi ples at least 
of all human science and pursuits. It will be difficult to find a 
man thus in the highest degree qualified, but that don’t excuse us 
from coming as near to it as we can. 

The object of jurisprudence is to hold all the rights and rela- 
tions of man in exact and harmonious relation and order; to 
secure every man in the full enjoyment of all his rights; and 
secure him adequate remedy in case he suffers wrong. 

Man is a creature of laws, and can not live without them. If 
you throw a body of men together in a wilderness, the first thing 
they do is to make laws. Indeed, all men recognize the existence 
of law, and if no law is declared in express words, or by a recog- 
nized government, yet the people themselves will prevent murder 
and theft as contrary to natural right; as they did in California, 
under the code which with us we denominate Lynch law, which 
the learned Grotius however defends and recognizes as right and 
inherent in all communities of men. Indeed, it is the germ, 
which, when cultivated, expands into an enlightened, safe, and 
accurate system of jurisprudence, calling forth the exercise of the 
highest endowments of intellect and qualification known in the 
history of man. Indeed, one nation is chiefly distinguished above 
another by the excellence of its laws and their just, faithful, and 
enlightened administration. 

Who then ought we to select as judges? Men of the highest 
qualifications, most distinguished for learning in the law, intel- 
lectual capacity, probity, and cultivation. A judge should also, 
in one sense, be a bold man, utterly fearless in the discharge of 
duty, regardless of any thing but the right, and unmoved by fear, 
favor, or affection. He should also be patient to hear, but of 
quick and rapid decision; not hasty, but having the dispatch of 
knowledge, learning, and a familiar apprehension of the law ; 
such dispatch as belongs to skill in any pursuit in life. The 
bungling and ignorant workman is always slow, but the skilful 
and expert are usually as rapid as they are accurate and grace- 
ful in execution. I am aware there are exceptions, but a slow 
worker won’t do on the bench. If a judge be of ready and quick 
apprehension, it produces dispatch; because if a member of the 
bar finds that he is fully understood, he does not repeat. A 
judge should have good manners ; not the fawning whimper and 
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deference to which weak judges often resort to ward off remark 
or attack; but that manly and delicate regard for the feelings 
and rights of others, which confers so much dignity and grace 
upon a just and spirited man. There is no excuse for the courts of 
the land not having as much dignity as is found in the Churches. 
Indeed, such is the case in the higher federal courts; and there is 
no reason why it should not be so in the courts of the state. | 
could pursue this subject for pages, but my object is simply to 
invite the attention of the public to the great matter of electing 
Judges. I have not spoken of party, because I regard the admin- 
istration of justice as embracing both parties and as a matter in 
which both parties have an equal interest. 

Let us select men as our Judges of the highest qualifications, 
so that we can with pride say, ‘ Behold the people’s Judges!’ 





MISCELLANEOUS. 
HUGH S. LEGARE. 


On the day after the death of Mr. Legare was announced in Boston, Mr. Justice Story 
who was then there attending to the duties of his professorship, at-his customary lecture on 
the Constitution to his class, gave this eloquent tribute to the memory of the distinguished 
lawyer and scholar, which is worthy of an enduring place in legal literature. 

« When I last met you,” said he, “TI little anticipated the calamitous event which has 
since occurred, in the death of a distinguished man, who expired in the city of Boston on 
Tuesday morning last. Whoever considers the principles of the Constitution can never for- 
get Aim ; for he was firm and true to its doctrines, and exhibited that elevated and compre- 
hensive statesmanship which the Constitution demands of his real friends. I refer, of 
course, to Mr. Lecarx, the late attorney general, with whom I had the happiness to be inti- 
mately acquainted; whom I knew not only as an accomplished gentleman, but also a great 
lawyer. I speak of him to you here, not merely to pay a deserved tribute to his worth, but 
because I know of no man whom I would sooner propound as an example to young men en- 
tering the profession which he has so much adorned. I had indeed looked to him with great 
fondness of expectation. I had looked to see him accomplish what he was so well fitted to 
do—what, I know, was the darling object of his pure ambition—to engraft the civil law 
upon the jurisprudence of this country, and thereby to expand the common-law to greater 
usefulness, and a wider adaptation to the progress of society. 

“Mr. Legare was a native of South Carolina, and was graduated, I understand, at an 
early age, at Columbia College. He proceeded soon after he left that institution to Edin- 
burgh, where he devoted himself, with great diligence and intensity of study, to.general and 
classic literature. He then went to the continent and pursued the study of the civil law 
with great assiduity and success, and afterward returned to South Carolina to practice, and 
became soon eminent at the bar of that state. 

“Tt is a most singular circumstance that eminence in general literature should, in the 
public mind, detract from a man’s reputation as alawyer. It is an unworthy prejudice; 
for certainly the science of jurisprudence may borrow aid as well as receive ornament from 
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the cultivation of all the other branches of human knowledge. But the prejudice exists; 
and yet one would think that the public had witnessed so many examples of men who were 
great scholars and great lawyers likewise, that the prejudice might be at this day disarmed of 
so much of its quality as is apt to do injustice to the reputation of living men. Lord Mans- 
field was a most eminent scholar in general letters; but he was also unsurpassed in jurispru- 
dence. Sir William Blackstone was so elegant a scholar that his Commentaries are models 
of pure English prose; but they are none the less the invaluable mine of the laws of Eng- 
land. Lord Stowell, the friend and executor of Dr. Johnson, was in various attainments 
exceeded by few; but his knowledge of general jurisprudence was greater than that of any 
man of his day. Some of the proudest names now on the English benches are some of 
England’s best scholars. But there as well as here—though certainly it is far greater here—~ 
the public prejudice almost denies toa great scholar the right to be eminent as a jurist. Dr. 
Johnson has said— 

‘And mark what ills the soholar’s life assail, 

‘ Toil, envy, want, the patron and the gaol,’ 


‘‘ None of these were the evils of our friend. His only evil was, that his reputation as a 
lawyer was sometimes underrated, because of his great general attainments. But nothing 
could be more unfounded than this idea. He considered the law as his pursuit; as his ob- 
ject; as the field of his ambition. Fifteen years ago I knew him as an eminent lawyer. He 
afterward went abroad in a diplomatic capacity; and at Brussels, where he resided, devoted 
himself anew to the study of the civil law with a view to make it subservient to the great 
object of his life, the expansion of the common-law, and the foreing into it the enlarged and 
liberal principles and just morality of the Roman jurisprudence. This object he seemed 
about to accomplish; for his arguments before the supreme court were crowded with the 
principles of the Roman law wrought into the texture of the common-law with great suc- 
cess. In every sentence that I heard, I was struck with this union of the two systems. At 
the same time, the whole was wrought in a style beautiful and chaste, but never passing 
from the line of the argument nor losing sight of the cause, His argumentation was marked 
with the closest logic; at the same time he had a presence in speaking which I have never 
seen excelled, He had a warm, rich style, but he had no declamation; for he knew tha; 
declamation belongs neither to the jurist nor to the scholar. 

‘«Tt was only during the last summer that he wrote to me that he intended to translate 
Heineccius’s Elements; for he wished, he said, to entice the American lawyer to the study 
of the civil law. He added, that he had nothing to gain by undertaking such a work, but 
that he would undergo the labor as a homage to his country. Knowing his eminent qualifi- 
cations for the task, I advised him to make the translation, and to add to it notes of his own, 
so as to adapt the principles to the existing state of the common-iaw; telling him that he 
would thereby confer a benefit on his country which no man of the age would be likely to 
exceed. 

«A few years since he published a paper in the New York Review, on the Origin, History, 
and Influence of Roman legislation, and afterward printed it separately from the Review 
itself. Whoever reads that essay—and I hope you will all read it—will perceive his vast 
attainments in the civil law. You, who have not heard him, can not judge of his attain- 
ments in the common-law ; but I, who heard his arguments, know that he devoted himself 
to the common-law with a wise perception of its defects, and a purpose to ameliorate them 
with the riches of the civil law; and I may say of him, having seen his mastery of both 
systems of jurisprudence, that he walked with them trinmphantly, the one in one hand and 
the other in the other hand, in the path of a great jurist. 

«« Although he might have had other places in the gift of the government—as I have been 
told—yet he desired only the office of attorney general, and he desired that for the sake of 
the law. When, therefore, the question is asked, Was he eminent asa lawyer? I answer, 
no man was moreso. Do you ask what was the secret of his eminence? I answer, it was 
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diligence, profound study, and withholding his mind from the political excitements of 
the day. 

“6 > me, his loss is irreparable. How few do I see around me of severe studies in juris- 
pradence ; willing to devote their days and nights to the mastery and improvement of it as a 
great science; and looking for the fame that comes of devotion like his. Such study is not 
fanned by the breath of popular applause, and so it is rare. But in him it shone most bril- 
liantly. I pronounce him a great loss, as one of the most valuable lights of jurisprudence 
that it has been my happiness to know—my misfortune to lose. 

‘Tt was but the day before yesterday—and before I had heard of his death, the news o¢ 
which met me as I was going from my own house—that I had taken down Cicero de Claris 
Oratoribus, and had turned to the passage where he begins, ‘ As I was leaving Cilicia to go 
to Rhodes, I heard of the death of Hortensius.’ Hortensius, the great Roman lawyer, so 
much and so justly praised by Cicero, died, as we are told, when his usefulness had been 
completed. How different from him who has been taken from us, when we had just learned 
to appreciate his inestimable value to the jurisprudence of the country. To Cethegus, 
another orator, Cicero applies the remark of Eunius : 

Is dictus ollis popularibus olim, 
Qui tum vivebant homines, atque evum agitadsant, 
Flois delibatus populi.* 

“I say of the attorney general, nor delidbatus populii ; I say of him, Flos delibatus 
juris. F 

« As I looked a little further, I came upon the passage, which, by a striking coincidence, 
expressed what has since been realized to my own feelings, as the full influence of such a 
life; a life, the only deep lamentations for which is, that he had had so little time to make 
himself fully appreciated by the whole republic. I give you the English first, that I may 
afterward give you the more beautiful Latin. ‘They, therefore, seem to me to have lived 
both fortunately and happily, not only in other states, but especially in ours, who have been 
permitted not merely to enjoy authority and the renown of action, but also to attain the 
praise of wisdom; whose memory and reputation, in our gravest and severest cares, have 
been truly grateful, whenever in history we have fallen upon them.’ 

«Ttaque ii mihi videntur fortunate beateque vixisse, cum in cceteris civitatibus, tum max- 
ime in nostra, quibus cum auctortate, rerumque gestarum gloria, tum etiam sapientie laude 
perfrui licuit, Quorum memoria et recordatio in maximis nostris gravis simisque curis 
jucunda sane fuit, cum in eam nuper ex sermone quodam incidissemus. 

“T dismiss the subject with the remark, that the Constitution has lost one of its best 
friends; the supreme court one of its brightest ornaments; the country an inestimable man, 
whose independence, whose public virtue, whose rare endowments, and whose freedom from 
all the arts of popularity, gave full assurance of a life of the highest value to the state. To 
me, had my own eareer closed before his, a single word of praise from his lips, could I have 
looked back to know it, would have been as valuable a tribute as from any other human 
being.” 


*He who was called by the mén of other times, then upon the stage, the chosen follower 


of the people. 
+I say of the attorney general, nor chosen of the people—I say of him, the chosen flower 


of the law, 
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IN THE ENGLISH COURT OF CHANCERY, FEBRUARY 8, 1851. 
Simmons v. RupE.L, 
{From 2 English Law and Equity Reports, 97.] 
WILL — INTERLINEATIONS. 


In the will were erasures and interlineations in the handwriting of the testator :—held, in 
_ the absence of evidence, that they must be taken to have been made after the execution, 
and to be void, as related to the real estate. 


Benjamin Thomas made his will, dated 24th June, 1815, and in the will the following 
words in italics were interlined in the handwriting of the testator. After appointing cer- 
tain trusts, the testator adds: “‘ And further trust to divide, convey, assign, and transfer all 
the rest, residue, and remainder of the said trust moneys and real estate unto and to the use 
and uses of Katharine and Maria Cutting, daughters of Thomas Cutting and Maria Cut- 
ting his wife, of Rushmore, in the county of Suffolk; Mary Anne Rose Bradley, daughter 
of Thomas Bradley, of Mark Lane aforesaid and John Summons, before mentioned, their 
heirs, executors, administrators, and assigns, equally between and among them, share and 
share alike, at their respective ages of twenty-one years; but in case any one or more of 
them, the said Katharine Cutting aud Maria Cutting, Mary Anne Rose Bradley and John 
Simmons, shall depart this life,’’ then the testator bequeath his or her share over, ete. The 
will was executed by the testator, and attested by three witnesses, and a pen had been run 
through the word “ Rose” in both places. At the foot of it were the following words; 
«“N. B.—The above alterations respecting Maria Cutting and Mary Anne Bradley were 
made by me. B. Thomas.”” The whole of the will and alterations were in the testator’s 
handwriting. So far as relates to these alterations, we extract the opinion of the Vice 
Chancellor. 

Counsel contended that the parties relying on the erasures and alterations must be able to 
account for them. Knight v. Clements, 8 Ad. & Ellis, 215; 2 Jurist, 395; 1 Jarmin, 
119; Rydal v. Wager, 2 P. Williams, 328. 

Lorp Cranwortu, V.C. * * * * ‘Some very important questions arise as to 
erasures and interlineations, much of which arises from the conclusion to which I may 
arrive as to the time when the erasure was made. If I see my way in what is contended by 
Mr. Malins, that the alterations were made before the execution of the will, I shall have no 
doubt about the case. Suppose a man makes an alteration in the presence of the witnesses, 
and then executes the will. I have yet to learn that these alterations would be invalid 
merely because he did not make a marginal note to that effect. I have great difficulty in 
understanding the 2lst clause of the wills act, 1 Vict. ¢. 26, which says, ‘‘ that no oblitera- 
tion, interlineation, or other alteration made in any will after the execution thereof shall be 
valid or have any effect, except so far as the words or effect of the will before such alteration 
shall not be apparent ;’’ that is, if you can say what it was before it was altered, it has no 
effect, ‘‘ unless such alteration shall be executed in like manner, as hereinbefore is required 
for the execution of the will; bat the will, with such alteration as part thereof ’’—(What 
does ‘such alteration’? mean? Does it mean, an alteration subsequent to the making of 
the will 4)—* shall be deemed to be duly executed if the signature of the testator and the 
subscription of the witnesses be made in the margin, or on some other part of the will op- 
posite or near to such alteration, or at the foot or end of, or opposite to, a memorandum 
referring to such alteration.’ That is hardly necessary, if the party making the alteration 
signs the will, and it is witnessed after execution. But if it is meant that the alteration 
was made before the will is executed, is it not to be valid without a note of it? That never 
can be in the contemplation of the legislature. It is very proper that there should be a note 
in the margin; but suppose all the witnesses see it was so, and yet it was not noticed, is it 
not to be part of the will? That leads me to consider what is the effect of striking out the 
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name of Rose Bradley, and what is the effect of inserting the names of Katherine Cutting 
and Mary Anne Bradley. As to those matters I desire time before giving my opinion, and 
also as to the gift of the residue.”’ 

February 8, 1851. Lorp Cranwortu, V.C. * * *. “As I submitted at the time 
of the argument, the title of the devisees, as between them and the heir, is not in question 
in this cause, If they had not a good title against the heir, then he has an adverse legal 
title, which he may assert by ejectment. On this point I entertained no donbt, There 
were, however, two other points. The first, what was the effect of the erasures, alterations, 
and interlineations upon the devise of the realty; and, secondly, Sarah Armstrong and Isa- 
bella her daughter having died without exercising the power of appointment given to the 
survivor over one-fourth of the trust property, did that fourth become part of the residue 
given to the other residuary legatees? With respect to the first of these points, the first 
matter to be considered is as to the interlineations. When were they made? If made be- 
fore the execution of the will, the substituted parties would take; if made afterwards, there 
would be no devise to them valid according to the statute of frauds. With a view to the 
determination of this puint, I requested to be informed when Mary Anne Bradley, whose 
name is substituted for that of Rose, was born; for if her birth had been subsequent to the 
execution of the will, it would of course have followed, as a necessary consequence, that the 
substitution of her name must have been subsequent to that execution. It turns out, how- 
ever, according to the information furnished to me a few days before the end of last term, 
that Mary Anne Bradley was born in or before the year 1805, so that the date of her birth 
does not necessarily prove when the alterations were made. I am, therefore, obliged to 
recur to general principles, and to decide what is the legal presumption as to an interlinea- 
tion, when there is no evidence, internal or external, to show whether it was made before or 
after the execution of the will. In the case of deeds, the authorities seem to show that 
whére there are interlineations, the presumption is, that they were made before execution. 
See Mr. Butler, note 7, Co. Litt. 35, b.; also Vin. Ab. “ Faits,” 410; and some other 
cases referred to in Ph. Ev. 470, note 3, 8th ed. And this is consistent with good sense, for 
every deed expresses the mind of the parties at the time of its execution; and so, if altered 
afterwards, it would be fraudulent, and in many cases highly criminal. The presumption, 
therefore, is, that no alteration has been made. But in the case of wills this reasoning does 
not apply. A will is intended to indicate the mind of the testator at the moment of his 
death ; and so it is, in the language of the law, ambulatory, and may well, consistently with 
its object, be altered from time to time, as often as the mind and wishes of the testator are 
changed. It is, therefore, plain, that in the case of a will, the reasons for presuming every 
interlineation to have preceded the execution, which prevail in the case of deeds, do not 
exist. 

In a recent case, before the privy council, Cooper v. Bockett, 4 Moo. P. C. 449; 10 Jur. 
931, the judicial committee decided, where there were interlineations, but no proof as to 
when they were made, that probate must be granted of the will as it stood before the inter- 
lineations. Their lordships held, that they could not presume them to have been made be- 
fore the will was executed. This decision proceeded on the 21st clause in the last wills act, 
1 Vict. c. 26, which enacts inder alia, that no interlineation made in any will after the 
execution thereof shall have any effect, unless the alteration should be executed in the man- 
ner required for the execution of the will. The effect of this clause is to put an interlinéa- 
tion as to a bequest of personalty, on the same footing on which an interlineation as to realty 
stood before the statute; and the decision, therefore, of the judicial committee, though relat- 
ing, of course, to personal estate only, furnishes an authority, the principal of which is appli- 
cable to every will, whether of real or personal estate. By that authority I should have felt 
bound, even if I had not agreed with the reasoning on which it proceeded. But it seems to 
me to be founded on the strictest principles and good sense; and acting on it, I must con- 
sider the insertion of the mames of Mary Anne Bradley and Maria Cutting to have been 
made after the date of the will, and so to be inoperative as to the real estate. It remains to 
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432 Miscellaneous. 


consider what is the effect of the erasure of Rose Bradley. I do think it had no effect at all. 
In the first place, I have no difficulty in coming to the conclusion, as matter of fact, that the 
erasure of the name of Rose, and the interlineation of that of Mary Anne, were contempo« 
raneous acts. If the erasure of Rose’s name was made, as possibly it might have been made, 
in her lifetime, it was clearly made only for the purpose of substituting the name of Mary 
Anne; and as that object could not be carried into effect, the original intention in favor of 
Rose must be deemed to continue unchanged. On the other hand, if (as was probably the 
case) the name was erased after her death, and because she had died, then I think the mere 
erasure of her name would show no more than that the testator was aware of her death; and 
so that the proviso he had made to take effect on that event, namely, the gift over of her 
share to John Simmons and Katherine Cutting, would come into operation; and, at all 
events, no effect was meant to be given to the act of erasure, unless at the same time effect 
could be given to the insertion of the name of Mary Anne. For these reasons I think, that, 
in the events which have happened, John Simmons and the deféndant Katherine Isabella 
Cutting, who is the person in the will, called Katherine Cutting, became entitled, on the 
death of Isabella Mary Cutting, in the will called Isabella Cutting, daughter of Sarah Arm- 
strong, in equal moieties, to three-fourths of the real éstatés deviséd to thé trustees.” €. 
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DEATH OF B. B. FESSENDEN. 


At a meeting of the members of the Cincinnati bar, on Wednesday morning, the 7th of 
May, in the supreme court room, Charles Fox was called to the chair, and George E. Pugh, 
appointed secretary. 

Mr. Storer announced the decease of Benjamin B. Fessenden, Esq., in terms appropriate 
to the subject and the oed¢asion. , 

Judge Walker and Judge Stowe also rendered just and eloquent tributes to the genius, and 
rare accomplishments, ahd the many virtues of the deceased. 

The chairman named Méésrs. B. Storer, T. Walker, T. J. Gallagher, Stanley Matthews, 
and Charles P. James, as a committee to report resolutions expressive of the regard due Mr. 
Fessendén’s memory and exainple. 

After a short absence, M:. wallagie:, trom: the eémmittee, reported the following for 
adoption : 

The members of the Cincinnati Ba, sv: athizing most deeply with the immediate rela- 
tives and friends of the late Benjamin B. tv senden, and desiring to give some expression of 
their great sorrow for the bereavement which they, in common with the community, have 
sustained in the death of the lawyer, the citizen, and the man—do resolve : 

1. That, in the death of Mr. Fessenden, we deplore the loss of an elegant scholar, an able 
lawyer, a delightful companion, and a most generous friend. His genial nature, his sparkling 
humor, and high sense of honor, pre-eminently endeared him to all who knew him. 

®. That the members of the Bar will attend his funeral in a body, and the Judges and 
officers of the several courts of the county be requésted to unite with them. 

Which were unanimously adopted. 

On motion, Messrs. W. R. Morris, Daniel Parkhurst, A. E. Gwynne, John L. Miner, and 
George E. Pugh, were appointed a committee to make suitable arrangements for the funeral. 

Messrs. A. E. Gwynne, Daniel Van Matre, Charles Anderson, Edward Woodruff and 
Thomas J. Gallagher, were appointed a’committee to provide for érecting a monument to the 
deceased. 

The chairman and secretary were directed, on motion, to present a copy of the proceedings 
to each of the courts of Hamilton county, with a request that the sae be entered upon the 
journals, and to present a copy, also, to the family of the deceased. 

And, thereupon, the meeting adjourned. Cuas. Fox, Chairman. 

G. E. Puen, Secretary. ; 





